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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
iKixchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8360) 


In re LESLIE E. DONLEY, d/b/a HILLSIDE DAIRY. AMA Docket 
No. M 135-1. Decided May 13, 1963. 


Producer-handler—Disqualification—Estoppel 
Milk received by petitioner from a producer disqualified petitioner as a pro- 
ducer-handler under the order and the market administrator is not 
estopped so to determine. 


Robert W. Bartley, of Pueblo, Colorado, for petitioner. John A. Campbell, for 
Agricultural Marketing Service. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.), instituted by a petition filed 
May 31, 1962, by Leslie E. Donley, owner and operator of Hill- 
side Dairy, Pueblo, Colorado. Petitioner complains of a ruling that 
he was a “handler” instead of a “producer-handler’” as those terms 
are defined in Order No. 135, issued under the act and regulating 
the handling of milk in the Colorado Springs-Pueblo marketing 
area (7 CFR 1135),? during three months in 1961. The ruling 
was made by the market administrator for the order. As a 
handler, petitioner was billed for charges from which he would 
have been exempted as a producer-handler. On June 8, 1962, re- 
spondent filed an answer upholding the validity of the ruling 
and billing by the market administrator. 


An oral hearing was held in Pueblo, Colorado, August 13, 1962, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Robert W. 
Bartley, Attorney at Law, Pueblo, Colorado, appeared as coun- 
sel for petitioner. John A. Campbell, Office of the General Coun- 





4Prior to January 1, 1962, the order was designated Order No. 94 (7 CFR 994). Wa use 
the current designation. 
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450 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 22 A.D. 449 


sel, United States Department of Agriculture, appeared as coun- 
sel for respondent. Petitioner testified as his only witness, and 
the market administrator was the only witness called by respond- 
ent. Eight exhibits were received in evidence. After the hearing, 
the parties filed briefs. The hearing examiner filed a report 
recommending that the petition be dismissed. The petitioner did 
not file exceptions thereto. 


FINDINGS OF FACT 


1. The petitioner, Leslie E. Donley, is an individual doing 
business as Hillside Dairy at 2600 West 11th, Pueblo, Colorado, 
and is a “handler subject to an order” within the meaning of 
the act. 


2. Before September 1961, petitioner distributed only milk 
from his own dairy farm, except that when he needed additional 
milk he purchased it from a Pueblo “pool plant” under the order. 
In this operation, he came within the definition of a “producer- 
handler” under the order. 


3. About September 1, 1961, Eastern Colorado Dairymen’s 
Association, 129.South Corona, Colorado Springs, Colorado (here- 
inafter called Eastern), took over from the former operators the 
Pueblo pool plant mentioned above, and at or near the same time 
closed such plant. 


4. In September 1961 petitioner needed more milk for dis- 
tribution than his farm supplied. He telephoned the market 
administrator’s office in Colorado Springs on September 20 and 
asked if he could purchase milk from Eastern without losing his 
producer-handler status, and was told that he could. Petitioner 
then purchased milk from Eastern. 


5. By a statement dated October 4, 1961, Eastern billed peti- 
tioner for milk delivered to petitioner on September 21 and 28. 


6. On a form headed: 


“U. S. DEPARTMENT OF AGRICULTURE, AMS, 
DAIRY DIVISION PRODUCER HANDLER REPORT 
OF RECEIPTS AND UTILIZATION” 


stamped as received by the market administrator on October 
6, 1961, petitioner reported as one item the receipt of milk from 
“Colo. Sp. Milk Producers.” 
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7. On similar forms stamped as received November 3, 1961, 
and January 4, 1962, respectively, petitioner reported receipts 
of milk in October 1961 from “Eastern Colo Dairymens Assn.” 
and receipts in December 1961 from ‘Eastern Colo. Dairymens 
Assoc.” 


8. Some of the milk purchased by petitioner from Eastern 
came directly from the nearby farm of Mrs. Ruberson on an 
Eastern truck. Petitioner learned this when Mrs. Ruberson, hav- 
ing heard that milk picked up at her farm by Eastern was going 
to petitioner, contacted him about selling him her herd. He would 
have bought the herd to augment his production if he had known 
that his purchases from Eastern deprived him of producer- 
handler status. He also could and would have purchased produc- 
ing cows in Utah which would have brought his production up 
so that he would not have bought milk from Eastern. 


9. Petitioner first heard about assessments under the order 
about April 10, 1962, when someone in the market administra- 
tor’s office telephoned him that he would be billed for the past 
months in which he purchased milk from Eastern because East- 
ern did not operate a pool plant. 

10. By an audit statement dated April 24, 1962, the market 
administrator billed petitioner for $1,612.15 due to the producer- 
settlement fund and $271.28 due as the administrative assessment 
for the months of September through December 1961. It is not 
disputed by the parties that if petitioner was correctly ruled to 
be a handler during these months, the billing for these sums was 
correct, and that if petitioner should have been considered a pro- 
ducer-handler he should not have been billed for either of these 
items. 


CONCLUSIONS 


For petitioner to prevail in his attack upon the ruling of the 
market administrator that he was not a producer-handler for the 
period involved, it must appear that the ruling was not in ac- 
cordance with law. In re Independent Milk Producer-Distributors’ 
Association, 20 A.D. 1 (1961). 


According to the definition of ‘“‘producer-handler” in the order 
(7 CFR 1135.11), petitioner was not a producer-handler if he re- 
ceived “other source milk or milk from other producers.” Peti- 
tioner testified that some of his milk came directly from the farm 
of another producer, Mrs. Ruberson (Finding of Fact 8). This 
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was the receipt of milk from “other producers” disqualifying 
petitioner as a producer-handler except for the possible question 
as to whether the milk was received from the cooperative asso- 
ciation operating as a handler with respect to its members’ milk 
pursuant to section 1135.9(c)? of the order. This provision of the 
order makes a cooperative a handler with respect to members’ 
milk diverted from a pool plant to a nonpool plant for the ac- 
count of the association. But from the record here it is seen that 
the cooperative association did not operate any plant from which 
the milk could be considered to be diverted and the milk involved 
was not reported and accounted for under the order by the asso- 
ciation. 

Petitioner relies heavily upon information received over the 
telephone from someone in the market administrator’s office to 
the effect that petitioner could purchase milk from the coopera- 
tive without losing his producer-handler status. It appears from 
the evidence that in September 1961 Eastern took over the Pueblo 
pool plant from the former operators and at or near the same 
time closed the plant. It may very well be that the person in the 
market administrator’s office who informed petitioner that he 
could purchase. milk from Eastern assumed that Eastern was 
operating the Pueblo plant and would continue to do so. It is 
unfortunate for petitioner that such did not turn out to be the 
case. But in any event even if the market administrator’s office 
gave petitioner erroneous information, the Government is not 
thereby estopped. Goodman v. Benson, 286 F. 2d 896 (7th Cir. 
1961) ; Flaman v. Ribicoff, 203 F. Supp. 507 (S.D. N.Y. 1961). 


Petitioner argues that the market administrator failed to no- 
tify him of his standing by the 12th day of the following month, 
as required by section 1135.72? of the order. That section con- 
templates handlers, not producer-handlers, as it involves notice 
of amounts to be paid, and there are no such amounts for pro- 
ducer-handlers. Section 1135.60 specifically makes 1135.72 in- 
applicable to producer-handlers. 





2“‘Handler” means: “(c) A cooperative association with respect to the milk of its ment- 
ber producers which is diverted from a pool plant to a nonpool plant for the account 
of such cooperative association . - 
“$1135.72 Notification of handlers. 
“On or before the 12th day after the end of each month, the market administrator shall 
mail to each handler, at his last known address, a statement showing: 
“(a) The amount and value of his producer milk in each class and the total thereof ; 
“(b) The uniform price computed pursuant to § 1135.71 and the producer location and 
butterfat differentials computed pursuant to §§ 1135.81 and 1135.82; and 
“(c) The amounts to be paid by such handler pursuant to §§ 1135.84, 1135.86, 1135.87, 
and 1135.88 and the amount due such, handler pursuant to § 1135.85.” 
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Petitioner filed reports as a producer-handler, as he had been 
doing before. He reported milk received from an association of 
producers, as he had done the year before. We do not think this 
situation required the market administrator to discover and de- 
termine immediately that petitioner had changed his status by 
the purchase of milk not pooled before being received, and to 
notify him of the change. As required of him by section 
1135.22(g) of the order, the market administrator audited peti- 
tioner’s records, and perhaps the records of other handlers and 
“by such other means as are necessary.” Having concluded on 
the basis of the material before him that petitioner had received 
milk from other producers, which milk had not theretofore been 
pooled, it became the duty of the market administrator, under 
section 1135.22, “to administer the terms and provisions” of the 
order. In doing this, he could not have determined that petitioner 
came within the definition of a producer-handler, as he had no 
authority to change, or to refuse to apply, the provisions of the 


order. 


Under the facts and circumstances shown in the record, we do 
not think the market administrator was remiss in not giving 
the notice of section 1135.72 during the time involved. 

In summary, it is concluded that the ruling of the market 
administrator that petitioner was a handler, not a producer- 
handler, during the period involved, was correct and in accord- 
ance with law, and that the market administrator was not es- 
topped in any way from making such ruling. Accordingly, the 
relief sought by the petitioner should be denied and the petition 


herein should be dismissed. 


ORDER 


The relief requested in this proceeding is denied, and the 
petition is dismissed. 

Copies hereof shall be served upon the parties and upon the 
market administrator. 


(No. 8361) 


In re BEATRICE Foops Co. AMA Docket No. M 35-1. Decided May 
15, 1968. 
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Interim Relief Denied 


Petitioner has not established such injury as to warrant granting the relief 
requested. 


Hamilton R. Winton, Jr., of Chicago, Illinois, for petitioner, Joseph A. Walsh, 
for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
April 15,1963. The petitioner is a handler and the operator of a 
nonpool plant under Order No. 35, issued under the act and regu- 
lating the handling of milk in the Columbus, Ohio, marketing 
area (7 CFR 1035.1 et seq.). Petitioner attacks the validity of 
section 1035.63(a) of the order which allegedly imposes ‘‘com- 
pensatory payments” upon it with respect to milk disposed of 
within the marketing area. .The petitioner filed with its petition 
an application for interim relief pending a ruling upon its peti- 
tion. Respondent filed an answer to the application for interim 
relief. 


At this initial stage of the proceeding, the primary issue is 
whether petitioner will be irreparably damaged by compliance 
with the provisions of section 1035.63(a) during the time it may 
take to render a decision on the merits. See, e.g., In re Mills 
Dairy Products, 19 A.D. 1 (1960); In re Association of Ice 
Cream Manufacturers of New York State (Southern Regional 
Group) and Others, 15 A.D. 1191 (1956); In re Beatrice Foods 
Co., 138 A.D. 767 (1954) ; In re Babcock Dairy, 8 A.D. 7 (1949). 
Petitioner’s application for interim relief so alleges but such 
allegation is not supported by facts as required by section 
900.70(b) of the rules of practice ‘(7 CFR 900.70(b)). In 
addition, it appears that the order itself contains a mechan- 
ism to protect petitioner against any damages that may be 
sustained due to payments into the producer-settlement and 
administrative assessment funds should it prevail on the merits 
in this proceeding. (See section 1035.61(h).) Cf. In re Associa- 
tion of Ice Cream Manufacturers of New York State (Southern 
Regional Group) and Others, supra. Thus, we see no irreparable 
injury for which we should suspend the contested provision at 
this time. 
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Even if our conclusion had been otherwise with respect to ir- 
reparable injury, we have serious doubt whether the application 
would be granted in view of the possible serious adverse affect 
upon the producer and public interest of the interim relief re- 
quested. See, e.g., In re Mills Dairy Products, supra; In re Cres- 
cent Creamery Co., 11 A.D. 693 (1952). Cf. Yakus v. United States 
321 U.S. 414, 440-44 (1944); Virginian Railway Co. v. System 
Federation, 300 U.S. 515, 552 (1937); Bay Petroleum Corpora- 
tion V. Corporation Commission of Kansas, 36 F. Supp. 66 (D. 
Kan. 1940). 


Accordingly, petitioner’s request for interim relief is denied 
and the application is dismissed. 


(No. 8362) 


In re THE LAWSON MILK COMPANY. AMA Docket No. 75-52. De- 
cided May 22, 1963. 


Reconsideration—Two-year Limitation of Action Provision 


Upon reconsideration of prior order, finding of applicability of two-year 
limitation of action provision affirmed. 


Order—Interest 


Interest on amount ordered refunded to petitioner not provided for in act or 
order and, even if interest possible, special circumstances, including 
changed producers and laches, militate against the award of interest. 


Landon G. Dowdey and H. Keith Eijsaman, of Washington, D. C., for peti- 
tioner. Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER UPON RECONSIDERATION 


On February 19, 1963 (22 A.D. 126), rulings were entered in 
this proceeding under Section 8c(15) (A) of the Agricultural Ad- 
justment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The rulings were made pur- 
suant to a remand from the United States District Court for the 
Northern District of Ohio, Eastern Division. These rulings were 
(1) that none of petitioner’s claims for refunds of payments 
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made under allegedly unlawful provisions of the Cleveland mar- 
keting area milk marketing order over a period of five years 
would be allowed because of laches or estoppel, or both, if it were 
not for a two-year limitation of action provision contained in the 
marketing order, and (2) that the two-year limitation of action 
provision is valid and applicable and that petitioner is entitled 
to recover payments made that are not barred by the limitation 
of action provision. 





On March 6, 1963, respondent filed an application for recon- 
sideration of the rulings above arguing that the two-year limi- 
tation of action is separate and independent from the matters 
of laches or estoppel and that petitioner should not be regarded 
as entitled to recover any of the monies paid. Respondent also 
asked that the rulings be put into the form of an order to the 
market administrator to refund any payments found to be re- 
turnable to petitioner. 


On March 12, 1963, petitioner filed a reply to respondent’s ap- 
plication for reconsideration and asked, stating that it waived no 
rights thereby, that the rulings of February 19, 1963, be put in 
the form of a order and that petitioner be awarded interest on 
any amounts found due petitioner. At the request of the Judicial 
Officer, both parties filed memoranda on the issue of interest. 


















Upon reconsideration we see no reason to change our ruling of 
February 19, 1963, that the two-year limitation of action provi- 
sion is applicable and permits petitioner to recover claims not 
barred by the provision. 


Remaining for decision at this stage is the matter of interest 
upon the amounts of payments ruled refundable to petitioner. 





There is no statutory provision authorizing interest on any 
monies ordered paid under section 8c(15) (A) of the act. Since 
the enactment of section 8c(15) (A) in 1935 interest has not been 
awarded on any sums ordered paid to handlers. See, e.g., In re 
M. H. Renken Dairy Co., 14 A.D. 794 (1955). 


The only order provisions relating to interest appear in sec- 
tion 975.88(b)* as follows: 





2 Order No. 75 has been replaced by Order No. 36 (7 CFR 1036) but the same provisions 
now appear as section 1036.88(b) of Order No. 36. We continue to refer to Order No. 75 since 
that was the order under which the contested obligations arose. 
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“Overdue accounts. Any unpaid obligation of a 
handler or of the market administrator pursuant to 
§§ 975.84, 975.85, 975.86, 975.87 or paragraph (a) of 
this section shall be increased one-half of one percent 
on the first day of the calendar month next following 
the due date of such obligation and, on the first day of 
each calendar month thereafter until such obligation is 
paid.” 


We think it obvious that the subsection above refers only to 
amounts due to the market administrator or due from the market 
administrator to handlers that are ascertained by virtue of the 
application of the order provisions to facts disclosed by handlers’ 
reports or by the market administrator’s audits. The subsection 
is headed “Overdue accounts” (emphasis supplied). The subsec- 
tion also refers only to interest in connection with unpaid obliga- 
tions pursuant to specified provisions of the order. Of these pro- 
visions section 975.84 deals with a handler’s obligation to make 
payments to the producer-settlement fund by the 16th day after 
the end of each month. Section 975.85 covers the obligation of 
the market administrator to make payments by the 17th day 
after the end of the month out of the producer-settlement fund 
to handlers whose use value is less than the amounts required to 
be paid (at the uniform price) to the handler’s producers. Sec- 
tion 975.86 concerns payment of administrative expenses by 
handlers. Section 975.87 deals with deductions by handlers from 
producer payments and payment over to the market adminis- 
trator or a cooperative association for the performance of mar- 
keting services. Section 975.88(a) relates to monies due the 
market administrator or the handler as the result of audit by 
the market administrator. Of the order provisions referred to in 
975.88(b) only 975.85 and 975.88(a) apply to payment of monies 
by the market administrator to handlers and neither of these 
as is seen above applies to the situation we have here. As we 
have indicated above, the interest provisions of 975.88(b) apply 
only to amounts which on the books of the market administrator 
are “overdue” to the market administrator or to the handler by 
virtue of the application of the order to the facts. Section 
975.88(b) just does not cover a situation such as that here where 
order provisions required to be applied by the market adminis- 
trator are found in litigation to be invalid some years after their 


application. 
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We see then that there is no provision of the statute, the order 
or any regulation under the act, authorizing awarding of interest 
such as that claimed here. We are unaware of any legislative 
history of the act or of the order or of any court opinion in- 
volving the act that even mentions the subject. It would seem, 
then, that any claim for interest would be in the nature of dam- 


ages. 


But even if it could be considered that the awarding of interest 
is possible, the special circumstances of the situation here would 
operate to deny such an award. The payments sought to be 
recovered by petitioner were made to the market administrator 
only as a conduit to the many producers among whom the monies 
were dispersed years ago. These are not the same producers? who 
will suffer the detriment of making any refunds ordered. Neither 
the market administrator nor the present-day producers had the 
“use” during the years of petitioner’s payments and the monies 
paid by petitioner did not earn interest. 


Another factor which militates against the awarding of inter- 
est and is perhaps sufficient in itself to bar such an award is 
petitioner’s laches described in the rulings of February 19, 1963. 
United States v. Sanborn, 185 U.S. 271, 281 (1890) ; Redfield v. 
Ystalyfera Iron Co., 110 U.S. 174, 176 (1884). A quotation from 
the Sanborn opinion is apropos. The Court said (p. 281): 


“In Redfield v. Ystalyfera Iron Co., 110 U.S. 174, the 
question was whether the plaintiff was entitled under 
the circumstances of that case, to recover interest, the 
action being against a collector, to recover damages for 
an illegal exaction of customs dues. The court, after 
observing that interest is recoverable as of right, when 
reserved expressly in the contract, or when implied by 
the nature of the promise said: ‘But where interest is 
recoverable not as a part of the contract, but by way of 
damages, if the plaintiff has been guilty of laches in 
unreasonably delaying the prosecution of his claim, it 
may be properly withheld.’ We think the same rule 
should be applied against the government when, in a 
case like the present one, it has long delayed an asser- 
tion of its rights without showing some reason or excuse 





?In addition to normal turnover of producers supplying a market, Order No. 36 (7 CFR 
1036) (Northeastern Ohio) covers a wider territory and a larger number of producers than 
Order No. 75 at the times when petitioner made the payments involved, 
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for the delay, especially when it does not appear that the 
defendant has earned interest upon the money im- 
properly received by him.” 


In view of the foregoing we conclude that interest should not 
be ordered. An order will be entered as requested by the parties 
for a refund of the part of the principal sum that is not barred 
by the “termination of obligations” provisions of the order. The 
petition herein was filed on June 2, 1953. Petitioner had made 
the payments in issue from January 1949, commencing with back 
obligations, and made the last payment in June 1952. As we ob- 
served in the rulings of February 19, 1963, section 975.97(d) of 
Order No. 75 provided that any obligation of the market ad- 
ministrator to pay a handler any money shall terminate “. . . two 
years after the end of the calendar month during which the 
payment ... was made by the handler if a refund on such pay- 
ment is claimed, unless such handler within the applicable period 
of time, filed, pursuant to § 8c(15)(A) of the act, a petition 
claiming such money.” 


Consequently, petitioner is entitled to a refund or a credit with 
respect to the payments made in June 1951 and thereafter or a 
total of $47,719.19, assuming to be final the District Court’s de- 
cision that the compensatory payment provisions are invalid. 


ORDER 


The market administrator for Order No. 36 shall credit to peti- 
tioner’s account, or refund, the sum of $47,719.19. 


(No. 8363) 


In re CENTRAL SOYA COMPANY, INC. AMA Docket No. ARS 
131-1. Decided May 28, 1963. 


Petition Premature—Dismissal 


Petition and application for interim relief premature as Control Agency 
has not issued a final determination with respect to petitioner’s status 


under the order. 


Richard F. Baird, Jr., of Fort Wayne, Indiana, for petitioner. Marion E. 
Pool, for Agricultural Research Service. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a proceeding under the Act of August 24, 1935 (49 
Stat. 781; 7 U.S.C. 851 et seq.), involving the order issued pursu- 
ant thereto and regulating the handling of anti-hog-cholera serum 
and hog-cholera virus (9 CFR 181.1 et seq.). The act adopts 
certain provisions of the Agricultural Adjustment Act (1933), 
as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S.C. 601 et seq.), including section 8c(15) 
(A) thereof. Petitioner complains of a threatened loss of status 
as a wholesaler of anti-hog-cholera serum and hog-cholera virus 
under the order. The petitioner filed with its petition an applica- 
tion for interim relief pending a ruling upon its petition. Re- 
spondent filed a motion to dismiss the petition and the application 
for interim relief and petitioner filed a reply thereto. 


It appears from respondent’s motion to dismiss and the affida- 
vits of members of the Control Agency attached thereto that 
the petition and application for interim relief are premature. The 
Control Agency which administers the order has not issued a 
final decision or order with respect to petitioner’s status under 
the order and may not do so until certain procedural require- 
ments are met. In view of the foregoing, the petition and the 
application for interim relief are dismissed. Of course, petitioner 
may institute a section 8c(15)(A) proceeding when and if the 
Control Agency enters a final determination in this matter. 


(No. 8364) 


DAVID TRUSS v. LAWRENCE E. KIME AND CLAUDE REDMAN, d/b/a 
WELD COUNTY LIVESTOCK COMMISSION Co. P&S Docket No. 
2768. Decided May 2, 1963. 


Constructive Trust—Consignment Proceeds 


Complainant, a defrauded seller, may follow and recover the proceeds from 
the sale of the goods by respondent market agency on behalf of original 
purchaser where market agency is not a bona fide purchaser for value 
but only a creditor of consignor. 


W. David McClain, of Denver, Colorado, for complainant. Robert G. Smith 
and Charles A. Karowsky, of Greeley, Colorado, for respondents. John 
C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.). 
In a complaint filed on June 8, 1962, complainant sought repara- 
tion in the amount of $2,136.34, alleging that, on May 2, 1962, 
he sold 76 head of black Angus cattle to R. G. Parmiter and re- 
ceived a worthless check of the B & P Livestock in purported pay- 
ment; that subsequently 16 of the animals were consigned to 
respondents for sale on a commission basis and were sold by the 
latter for a total of $2,136.34; and that respondents have retained 
the proceeds of the sale and have refused to pay the same to com- 
plainant. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ents on August 4, 1962. On or about August 3, 1962, a copy of 
the investigative report was served upon complainant. 


Respondents filed an answer in which they admitted that they 
sold 16 heifers and that they refused to pay the proceeds of sale 
to complainant, but denied that such 16 heifers were part of the 
herd sold by complainant to Parmiter. Respondents further al- 
leged that, even assuming that the 16 animals sold by them had 
been purchased by Parmiter from complainant, the latter was 
not entitled to the proceeds of sale since he had been negligent, 
in that the cattle were sold and delivered by complainant without 
his attempting to ascertain the financial responsibility of the 
purchaser, whereas respondents had at all times exercised due 
care. A copy of the answer was served upon the complainant on 
August 28, 1962. On August 30, 1962, complainant requested an 
oral hearing. 


An oral hearing was held at Greeley, Colorado, on December 
5, 1962. John C. Banks, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant was represented by counsel, Mr. W. D. McClain, Attor- 
ney-at-law, Denver, Colorado. Respondents were also represented 
by counsel, Messrs. Robert G. Smith and Charles A. Karowsky, 
Greeley, Colorado. Four witnesses testified for complainant, 
and complainant also called respondent Redman and cross- 
examined him. Respondent Kime testified for respondents. Com- 
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plainant and respondents filed proposed findings of fact, con- 
clusions, and orders. Respondents also filed a brief. 


FINDINGS OF FACT 


1. Complainant, David Truss, is an individual whose address 
is Route 1, Sidney, Nebraska. Complainant is engaged in busi- 
ness as a farmer. 


2. Respondents Lawrence E. Kime and Claude Redman are 
partners doing business as the Weld County Livestock Commis- 
sion Co., Greeley, Colorado, a market agency and dealer regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
in commerce on a commission basis and to buy and sell livestock 
in commerce for its own account. 


3. At the time of the transactions involved herein, R. G. 
Parmiter and Charles Barnard were partners doing business as 
B & P Livestock. On May 2, 1962, R. G. Parmiter purchased 76 
head of black Angus cattle from complainant and in purported 
payment gave complainant a check drawn on the account of the 
B & P Livestock, at the Denver United States National Bank, 
Denver, Colorado. The check was not honored because of insuf- 
ficient funds in the account upon which it was drawn. 


4. Sixteen of the 76 head of cattle were consigned by Barnard 
to respondents for sale on a commission basis at the Weld County 
Livestock Commission Co. stockyard, a posted stockyard under 
the act. These animals were sold by respondents on May 4, 1962, 
for a total of $2,136.34. In connection with the sale of the 16 
animals, respondents charged a commission and other incidental 
expenses totalling $62.80. Respondents retained the proceeds of 
sale and applied the same towards a pre-existing debt owed to 
them by the B & P Livestock. The B & P Livestock received 
credit in the amount of $2,073.54 with respect to the sale of the 
16 heifers. 


5. Complaint rescinded the sale of the 76 head. 
6. The complainant was filed within 90 days after the accrual 
of the cause of action. 
CONCLUSIONS 


Truss, the complainant in this case, sold 76 head of black Angus 
cattle to the B & P Livestock and, in purported payment, received 
a check which was not honored because of insufficient funds in 
the account upon which it was drawn. Sixteen of such animals 
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were consigned by B & P Livestock to respondents for sale on 
a commission basis. Respondents sold the cattle and applied the 
proceeds of sale towards a previous indebtedness owed to them 
by B & P Livestock. In this proceeding, complainant seeks to 


recover such proceeds. 


While respondents assert that the 16 head sold by them were 
not part of the herd originally owned by complainant, the evi- 
dence shows that on May 2 and 3, 1962, complainant’s black 
Augus cattle were transported to a farm owned by the B & P 
Livestock near Longmont, Colorado, and that sixteen animals 
were shipped from this farm to respondents’ place of business 
on May 4, 1962. In an affidavit attached to the investigative re- 
port, respondent Redman described the cattle received as “sixteen 
black Angus heifers.” The evidence further shows that the B & P 
Livestock had not bought any black Angus cattle other than the 
animals purchased from the complainant, and there is no indica- 
tion that any such cattle were raised by B & P Livestock. Ac- 
cordingly, it is concluded that the black Angus heifers sold by 
respondents had been among the animals bought by the B & P 


Livestock from complainant. 


Where a person acquires title to property by fraud, the 
transferor may rescind the transaction and recover the property. 
Parr Vv. Helfrich, 108 Neb. 801, 189 N.W. 281. The giving of a 
worthless check in payment for livestock has been regarded as 
fraudulent. Sullivan v. Wells, 89 F. Supp. 317 (D. Neb., 1950). 
In addition, a promise made without intent to perform it is con- 
sidered fraudulent. The existence of an intent to defraud at the 
time the promise is made, may be inferred from the failure to 
comply with the promise, and the promisor may be presumed to 
have intended from the start that which he ultimately does. 
Wecker v. Wecker, 87 N.W. 2d 624, 166 Neb. 19 (1958). In this 
case, the intent to defraud may be inferred from the fact that 
there were insufficient funds in B & P Livestock’s bank account 
on May 2, 1962, when the check was issued, and from that date 
until the bank returned the check to complainant, on May 8, 
1962. It might be noted that this was not the only occasion on 
which Barnard and Parmiter wrote worthless checks. It is well 
settled that after rescinding a sale, a defrauded seller may fol- 
low the goods into the hands of the fraudulent buyer or one taking 
under the buyer and not entitled to protection as a bona fide 
purchaser for value. Sullivan Co. v. Larson, 149 Neb. 97, 30 N.W. 
2d 460; Langworthy v. Republic Mutual Insurance Company, 86 
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Pac. 2d 610, 103 Col. 393 (1939). Under the general doctrine of 
trust funds, such seller may also follow the proceeds of the sale 
of the goods where they can be traced. Thus although complain- 
ant had neither legal title nor a legal lien after delivering the 
cattle to B & P Livestock, complainant did have an equitable 
right of rescission which he could exercise against anyone but 
a bona fide purchaser for value without notice. Cf. Johnson V. 
First National, 115 Pac. 2d 56, 108 Col. 188 (1941). Respondents 
clearly were not bona fide purchasers for value since one who 
obtains possession of property in payment for an antecedent 
debt does not occupy the position of bona fide purchaser for value 
as against the defrauded seller. Meier v. Trosper, 40 N.W. 2d 
813, 152 Neb. 219 (1950); Call v. Winter Livestock Com. Co., 
11 A.D. 3 (1952). 


Respondents contend that complainant did not rescind the sale 
because he made several attempts to collect the amount owed by 
B & P Livestock to him. On May 2 or 8, 1962, B & P Livestock 
consigned 50 of complainant’s animals to the Denver Union Stock 
Yards for sale. Complainant’s recovery of the proceeds of the 
sale of such 5Q head would seem to indicate that he elected to 


rescind the sale. On or about May 3, 1962, complainant took 
another check from Barnard. However, this check was also not 
honored. Consequently, even if the acceptance of the second check 
is regarded as an affirmance of the contract, the failure to honor 
such check again gave complainant the right to rescind. Subse- 
quently, on May 10, 1962, complainant recovered ten of his ani- 
mals from B & P Livestock. Such recovery was consistent with 
his election to rescind. While B & P Livestock also delivered some 
other cattle to complainant, the taking of such cattle will not 
bar his recovery in this proceeding. 


As a further ground of defense, respondents allege that com- 
plainant should not be allowed to recover since he had been 
negligent in that complainant sold the cattle without first ascer- 
taining the financial responsibility of the purchaser. However, 
respondents knew that complainant was entitled to the proceeds 
claimed soon after respondents received the same. Accordingly, 
any delay with respect to respondents’ efforts to collect the amount 
owed by B & P Livestock to them, which complainant’s alleged 
negligence might have caused, would have been short, and it was 
not shown that any such delay prejudiced respondents, or that 
respondents were otherwise damaged by reason of complainant’s 
alleged negligence. It is therefore concluded that complainant is 
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entitled to the proceeds of the sale of the livestock. Cf. Johnson Vv. 
Robinson, (C. A. 5th Cir., 1953) 203 Fed. 2d 135. Respondents’ 
failure to pay such proceeds to complainant constitutes an unjust 
practice in violation of the act. In the complaint, complainant 
had asked for an award based on the gross proceeds; however, 
respondents should be allowed a commission and incidental ex- 
penses in connection with the sale. Consequently, the award in 
this proceeding will be limited to the net proceeds. 


ORDER 


Within thirty days from the date of this order, respondents 
shall jointly and severally pay complainant as reparation the sum 
of $2,073.54 with interest thereon at the rate of 5% per annum 
from June 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8365) 


In re AL JO PACKING COMPANY, INC. P&S Docket No. 2722. De- 
cided May 3, 1963. 


Packer—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations. 

George A. Robertson for complainant. Bartlett and Bartlett, of Walden, New 
York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, charging 
respondent with violating certain provisions of the, act. Respond- 
ent filed an answer in which it admits the jurisdictional allega- 
tions of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the hearing 
examiner, and consents to the issuance of a specified order, with 
findings and conclusions for the purposes of this proceeding 
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only based on all allegations contained in the complaint. Com- 
plainant has recommended that the order consented to by the 
respondent be entered. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of New York with its principal place of 
business located at Box 568, Route 52, Walden, New York. Re- 
spondent is now, and was at all times material herein, a packer 
within the meaning of the act and subject to the provisions of 
the act, in that respondent, at all times material herein was en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


2. The Baltimore Livestock Auction Market, Inc., Baltimore, 
Maryland, the Chicago Union Stockyards, Chicago, Illinois, and 
the Empire Livestock Marketing Cooperative, Inc., Bullville, 
New York, are now and were at all times material herein posted 
stockyards subject to the provisions of the act. 


3. Respondent, on or about the dates and in the nine transac- 
tions set forth in paragraph III of the complaint, purchased live- 
stock for purposes of slaughter at the posted stockyards listed in 
paragraph 2 hereof while its current liabilities exceeded its cur- 
rent assets, without paying the full purchase price of such live- 
stock at the time of purchase. 


4. During the months of January, February, March and April, 
1961, respondent failed to keep such accounts, records or memo- 
randa as would fully and correctly disclose all transactions in- 
volved in its business as a packer, in that respondent failed to 
properly and fully record its accounts payable and other liabili- 
ties arising out of the conduct of its business. 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute viola- 
tions of section 202(a) and 401 of the act (7 U.S.C. 192(a) and 
221). Inasmuch as the respondent has consented to the issuance 
of the order set forth below, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from purchasing livestock 
in commerce while insolvent: Provided, however, that nothing 
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herein contained shall prevent respondent from purchasing live- 
stock in commerce while insolvent if respondent pays the full 
purchase price of the livestock at the time of purchase. 


Respondent is hereby ordered to make and keep as a part of 
its accounts, records, and memoranda, a record fully and cor- 
rectly showing its accounts payable and all other liabilities aris- 
ing out of the conduct of its business and in all other respects to 
make and keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in its busi- 
ness. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8366) 


In re CHARLES M. BARNARD AND Ray G. PARMITER, d/b/a B & P 
LIVESTOCK. P&S Docket No. 2772. Decided May 3, 1963. 


Dismissal of Complaint against Ray G. Parmiter— 
Whereabouts Unknown 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On recommendation of the complainant, the disciplinary com- 
plaint herein under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.) is dismissed insofar as it relates to respondent 
Ray G. Parmiter, without prejudice, because of inability to effect 
service upon respondent Parmiter whose whereabouts are un- 


known. 


(No. 8367) 


H. C. FARRIS, d/b/a STOCKMAN’S LIVESTOCK & LAND COMPANY 
v. WERTHEIMER CATTLE COMPANY, INC. P&S Docket No. 2664. 


Decided May 3, 1963. 
Agency—Authority of Agent—Commission 


Contract entered into by complainant as agent on behalf of respondent in 
accordance with authority and instructions from principal and princi- 
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pal’s failure to pay the commission implied from prior dealings, an 
unfair and unreasonable practice in violation of act. 


Higgins & Crum, of Bismarck, North Dakota, for complainant. Kelly, Segell 
and Fallon, of St. Paul, Minnesota, for respondent. Harry Wales, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The proceeding was 
instituted by a complaint filed on November 24, 1961, by H. C. 
Farris, d/b/a Stockman’s Livestock & Land Company, Miles City, 
Montana. Complainant sought reparation in the sum of $634.50, 
alleging that he purchased 423 head of steers from Don Pyle for 
respondent’s account and that the latter refused to pay complain- 
ant a commission for his services. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent. A copy of the investigative report was also served upon 
complainant. The investigation of the case was made in connec- 
tion with the related claim of Don Pyle against H. C. Farris, 
d/b/a Stockman’s Livestock & Land Company, and the Wert- 
heimer Cattle Company, Inc. (P&S Docket No. 2665). 


Respondent filed an answer in which it denied liability to com- 
plainant alleging that the latter had been instructed to buy 
yearling cattle; that complainant caused mixed steers to be de- 
livered to respondent and that such animals were rejected by it. 
Respondent further alleged that there had been no agreement, 
either express or implied, that complainant should be paid a com- 
mission. In its answer respondent also requested an oral hearing. 


Pursuant to a request by respondent, the deposition of four wit- 
nesses was taken on August 10, 1962, at St. Paul, Minnesota. In 
accordance with a motion by respondent, the proceeding was 
consolidated for hearing with P&S Docket No. 2665. An oral 
hearing was held at Bismarck, North Dakota, on August 30, 
1962. Harry Wales, Office of the General Counsel, United States 
Department of Agriculture, was presiding officer. Complainant 
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was represented by Higgins and Crum, Attorneys at Law, Bis- 
marck, North Dakota. Respondent was also represented by coun- 
sel, Fallon Kelly, St. Paul, Minnesota. Complainant testified in 
his own behalf. Two other witnesses testified for complainant. 
One witness testified for respondent. Briefs were filed by Messrs. 
Higgins and Crum, and by Mr. Kelly respectively, on behalf of 
their clients. 


FINDINGS OF FACT 


1. Complainant, H. C. Farris, an individual doing business as 
Stockman’s Livestock & Land Company, Miles City, Montana, is 
a market agency and dealer registered with the Secretary of 
Agriculture to buy livestock in commerce on a commission basis 
for the account of others and to buy and sell livestock in com- 
merce for his own account. 


2. Respondent, Wertheimer Cattle Company, Inc., 109 Ex- 
change Building, South St. Paul, Minnesota, a corporation, is a 
dealer registered with the Secretary of Agriculture to buy and 
sell livestock in commerce for its own account. 


3. On August 13, 1961, during the course of a telephone con- 
versation, complainant told “Pat” Pedelty, respondent’s yard 
manager at Madelia, Minnesota, that a herd of approximately 450 
head of steers was being offered for sale at $23 per hundred- 
weight with 18 steers off at $20 per hundredweight. The herd 
was described as consisting largely of two year old improved 
Mexican cattle and around one hundred head of native long year- 
lings. Pedelty authorized complainant to buy the animals for re- 
spondent’s account. 


4. On August 14, 1961, complainant, acting on behalf of re- 
spondent, as buyer, entered into a written contract with Don 
Pyle, as seller, for the purchase of 460 mixed 2 year old steers 
at $23 per hundredweight, with 18 steers off at $20 per hundred- 
weight. Delivery was to be made August 26 to August 28, 1961, 
f.o.b. railroad cars at Miles City, Montana. Complainant did not 
send a copy of such contract to respondent. 


5. On August 26, 1961, Don Pyle delivered 423 head of steers 
yearlings. The rest were mostly two year old improved Mexican 
to complainant. Approximately 150 of the cattle were native 
steers. 
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6. The animals were shipped from Miles City, Montana, to 
Madelia, Minnesota. When the animals arrived in Minnesota, they 
were rejected by respondent. Respondent based its refusal on 
the fact that most of the animals were two years old. 


7. Prior to the time of the transaction in question, complain- 
ant had purchased cattle for respondent on several occasions. In 
each instance, complainant had drawn a draft on respondent for 
a commission at the rate of $1.50 per head. These drafts were 
honored by respondent without question. 


8. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The complainant in this proceeding bought 423 head of live- 
stock for respondent. Respondent has refused to pay complainant 
a commission asserting that it had instructed complainant to 
obtain good yearling cattle; that complainant caused mixed steers 
to be delivered to respondent, and that such animals were re- 
jected by it. Respondent further contends that there had been 
no agreement, either express or implied, that complainant should 
be paid a commission for his services. 


It is true that initially Pedelty, respondent’s yard manager at 
Madelia, had wanted to buy yearling cattle. Complainant at- 
tempted to get yearlings, but he did not succeed because 
Pedelty was unwilling to pay the prevailing market price. When 
it appeared that he would be unable to obtain yearlings, com- 
plainant called Pedelty and told him about Don Pyle’s cattle. 
During the course of this telephone conversation complainant 
informed Pedelty that Pyle’s herd consisted largely of two year 
old improved Mexican cattle and approximately 100 head of 
native long yearlings. Pedelty then decided to take some two 
year old cattle, instead of only yearlings and specifically author- 
ized complainant to buy the herd which the latter had described 
to him. It must therefore be concluded that the contract entered 
into by complainant on behalf of respondent was in accordance 
with the authority and instructions given to him. 


While there was no express agreement regarding the com- 
mission which would be paid by respondent to complainant, the 
latter customarily charged a commission of $1.50 per head and, 
on several occasions in the past, he had purchased cattle for 
respondent and had been paid a commission of $1.50 a head for 
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his services in connection with such purchases. Accordingly, it is 
concluded that there was an implied understanding arising out 
of their prior dealings, that complainant should also receive such 
a commission for the purchase of the cattle involved in this case. 
Respondent’s failure to pay such commission constitutes an un- 
just and unreasonable practice in violation of the act. Respondent 
should therefore be held liable to complainant for a commission 
of $1.50 per head with respect to each of the 423 head of cattle. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant as reparation the sum of $634.50 plus 
interest thereon at the rate of 5% per annum from September 
1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8368) 


DON PYLE v. H. C. FARRIS, d/b/a STOCKMAN’S LIVESTOCK & 
LAND COMPANY, and WERTHEIMER CATTLE COMPANY, INC. P&S 
Docket No. 2665. Decided May 3, 1963. 


Unjustified Rejection—Damages—Agent 


Respondent purchaser’s unjustified rejection of livestock purchased by its 
agent within authority of agent an unjust practice for which damages 
awarded to vendor with dismissal of complaint against agent. 


Higgins & Crum, of Bismarck, North Dakota, for complainant and respond- 
ent Farris. Kelly, Segell and Fallon, of St. Paul, Minnesota, for respond- 
ent Wertheimer Cattle Company, Inc. Harry Wales, Presiding Officer. 


Decision of Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on September 18, 1961, 
that H. C. Farris agreed to purchase some livestock from com- 
complainant sought reparation in the sum of $4,866.71, alleging 
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plainant for the account of the Wertheimer Cattle Company, Inc.; 
that in accordance with the terms of the contract, 423 head of 
steers were delivered by complainant to respondents at Miles 
City, Montana; that the animals were thereafter shipped to 
Madelia, Minnesota; that when the cattle arrived in Minnesota, 
they were rejected by respondent Wertheimer Cattle Company, 
Inc.; that the livestock was later resold and that complainant 
received a total of $4,866.71 less than the contract price. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon each of the respondents. A copy of 
the investigative report was also served upon the complainant. 


Respondent Wertheimer Cattle Company, Inc., filed its answer 
and cross-claim on November 16, 1961, and respondent H. C. 
Farris, d/b/a Stockman’s Livestock & Land Company, filed his 
answer and cross-claim on. December 11, 1961, after obtaining 
an extension of time in which to answer. In the answer and 
cross-claim of~the Wertheimer Cattle Company, Inc., it was al- 
leged generally that respondent H. C. Farris had acted contrary 
to the authority given to him, and that complainant and Farris 
had made false and fraudulent representations. More particu- 
larly, it was alleged that respondent Farris had been authorized 
to buy 423 head of yearling steers, and that the animals shipped 
to respondent Wertheimer Cattle Company, Inc., had been mixed 
stecrs. It was further alleged that respondent Wertheimer Cattle 
Company, Inc., rescinded the contract of purchase and rejected 
the livestock and that complainant accepted the rescission and 
rejection. 


In its cross-claim, the Wertheimer Cattle Company, Inc., as- 
serted that if it was liable to complainant, such liability was 
caused by the false and fraudulent representations and wrongful 
acts of H. C. Farris, and that, therefore, H. C. Farris was liable 
to the Wertheimer Cattle Company, Inc., for any damages deter- 
mined to be owing by the latter to complainant. The Wertheimer 
Cattle Company, Inc., requested an oral hearing. 


In his answer H. C. Farris alleged that he agreed to purchase 
460 head of mixed two year old steers from complainant for the 
account of the Wertheimer Cattle Company, Inc. By way of cross- 
claim, it was alleged that H. C. Farris had acted in accordance 
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with the authority given to him by respondent Wertheimer Cat- 
tle Company, Inc.; that any damage to complainant was caused 
solely by the acts of the Wertheimer Cattle Company, Inc., and 
that if H. C. Farris was held to be liable to complainant, the 
Wertheimer Cattle Company, Inc., was liable to H. C. Farris in 
the same amount. Respondent H. C. Farris also requested an oral 
hearing. 


On December 11, 1961, respondent H. C. Farris filed a motion 
for a more definite statement of the cross-claim requesting that 
the Wertheimer Cattle Company, Inc., be required to state the 
particulars regarding the false and fraudulent representations 
allegedly made by H. C. Farris. The Wertheimer Cattle Com- 
pany, Inc., filed an objection to this motion, and also a reply 
denying the allegations in the cross-claim of H. C. Farris. 


On June 11, 1962, respondent Farris’ motion for a more defin- 
ite statement was granted. On June 18, 1962, respondent Wert- 
heimer Cattle Company, Inc., filed a document entitled “response 
to order directing additional information to be supplied on cross- 
claim” in which it alleged that false representations were made 
to Max (Pat) Pedelty (Wertheimer’s yard manager at Madelia, 
Minnesota) on August 14, 1961, and that such representations 
were to the effect that the cattle would be good quality yearling 


steers. 


Pursuant to a petition by the Wertheimer Cattle Company, 
Inc., the deposition of four witnesses was taken on August 10, 
1962, at St. Paul, Minnesota. 


In accordance with a motion by respondent Wertheimer Cattle 
Company, Inc., this proceeding was consolidated for hearing with 
the related case of H. C. Farris, d/b/a Stockman’s Land & Cattle 
Company v. Wertheimer Cattle Company, Inc., P&S Docket No. 
2664. An oral hearing was held at Bismarck, North Dakota, on 
August 30, 1962. Harry Wales, Office of the General Counsel, 
United States Department of Agriculture, was the Presiding Of- 
ficer. Complainant and respondent H. C. Farris, d/b/a Stock- 
man’s Livestock & Land Company, were represented by Higgins 
and Crum, Attorneys, of Bismarck, North Dakota. Respondent 
Wertheimer Cattle Company, Inc., was also represented by coun- 
sel, Fallon Kelly of St. Paul, Minnesota. Complainant and re- 
spondent H. C. Farris testified. James Devine testified for com- 
plainant and respondent H. C. Farris, jointly. One witness testi- 
fied for respondent Wertheimer Cattle Company, Inc. Briefs were 
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filed by Messrs. Higgins and Crum, and by Mr. Fallon Kelly, 
respectively, on behalf of their clients. 


FINDINGS OF FACT 


1. Complainant, Don Pyle, is an individual whose address is 
Miles City, Montana. 


2. Respondent H. C. Farris, an individual doing business as 
Stockman’s Livestock & Land Company, Miles City, Montana, is 
a market agency and dealer registered with the Secretary of 
Agriculture to buy livestock in commerce on a commission basis 
for the account of others and to buy and sell livestock in com- 
merce for his own account. Said respondent will hereinafter be 
referred to as Farris. 


3. Respondent Wertheimer Cattle Company, Inc., 109 Ex- 
change Building, South St. Paul, Minnesota, a corporation, is a 
dealer registered with the Secretary of Agriculture to buy and 
sell livestock in commerce for its own account. Said respondent 
will hereinafter be referred to as Wertheimer. 


4. On August 13, 1961, during the course of a telephone con- 
versation, Farris told “Pat” Pedelty, Wertheimer’s yard manager 
at Madelia, Minnesota, that a herd of approximately 450 head 
of steers was being offered for sale at $23 per hundredweight 
with 18 steers off at $20 per hundredweight. The herd was de- 
scribed as consisting largely of two year old improved Mexican 
cattle and around one hundred head of native long yearlings. 
Pedelty authorized Farris to buy the animals for Wertheimer’s 
account. 


5. On August 14, 1961, Farris, acting on behalf of Wert- 
heimer, as buyer, entered into a written contract with complain- 
ant, as seller, for the purchase of 460 mixed 2 year old steers 
at $23 per hundredweight, with 18 steers off at $20 per hundred- 
weight. Delivery was to be made August 26 to August 28, 1961, 
f.o.b. railroad cars at Miles City, Montana. Farris did not send 
a copy of such contract to Wertheimer. 


6. On August 26, 1961, complainant delivered 423 head of 
steers to Farris. Approximately 150 of the cattle were native 
yearlings. The rest were mostly two-year old improved Mexican 
steers. The total weight of the cattle was 321,330 pounds. The 
average weight of the steers was 759.65 pounds. 
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7. On August 14, 1961, Farris drew an $8,000 draft on Wert- 
heimer. Don Pyle was named as the payee. It was delivered to 
complainant as a down payment on the cattle. Wertheimer hon- 
ored such draft. On August 26, 1961, immediately after delivery 
of the cattle at the railroad yard in Miles City, Montana, Farris 
drew another draft on Wertheimer payable to Don Pyle for 
$65,222.21. Due to an error in computation this amount was 
thought to be the balance owed. 


8. The cattle arrived in Minnesota on August 30, 1961. On 
that same day, “Pat” Pedelty called Farris and told him that 
Wertheimer had rejected the cattle and that the draft for 
$65,222.21 would be dishonored. On that date also, after a tele- 
phone conversation with Pedelty, complainant sent a telegram 
authorizing Pedelty to sell the cattle if Wertheimer would guar- 
antee the balance due. 


9. After rejecting the cattle, Wertheimer promptly resold 318 
of the animals. Thereafter complainant was informed by Wert- 
heimer that the yard space at Madelia was needed and that the 
remaining cattle would have to be taken elsewhere. The remain- 
ing 105 head were then trucked to Sioux City, Iowa, and resold 
there. 


10. The net proceeds from the sale of the 318 cattle at 
Madelia, Minnesota, were $52,647.75. Such net proceeds, less a 
deduction for the amount of $8,000 down payment, were remitted 
to complainant by Wertheimer. The contract price with respect 
to such 318 animals was $55,560.80, or $2,913.05 more than the 
net proceeds of resale. 


11. The net receipts from the sale of the sale of the 105 cattle 
at Sioux City, Iowa, were $15,981.22. The total net receipts in 
connection with the resale of the 423 cattle were $68,628.97. Such 
sum represents the total amount received by complainant for his 
animals. 


12. At the time of the rejection of the animals by Wert- 
heimer, the market value at Madelia with respect to the 105 ani- 
mals later shipped to Sioux City was $22 per hundredweight, or 
a total of $17,547.92. The contract price with respect to such 
animals was $17,935.34, or $387.42 more than such market value. 

13. The complaint was filed within 90 days after the cause of 


action accrued. 
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CONCLUSIONS 


Respondent Farris, acting as agent for respondent Wertheimer, 
agreed to buy some steers from complainant. The livestock was 
shipped from Montana to Minnesota pursuant to such agreement; 
however, when the animals arrived in Minnesota, respondent 
Wertheimer refused to accept them asserting that the livestock 
had been misrepresented. The animals were thereafter resold to 
third parties and the net proceeds of sale remitted to complain- 
ant. In this proceeding, complainant seeks to recover the differ- 
ence between the contract price and the sums received by him 
for the animals. 


Respondent Wertheimer contends that it rejected the cattle 
because Farris had been authorized to buy complainant’s animals 
only because they were represented as being yearlings. It is true 
that initially Pedelity, respondent Wertheimer’s yard manager at 
Madelia, had wanted to buy yearling cattle. Farris attempted to 
get yearlings, but he did not succeed because Pedelty was un- 
willing to pay the prevailing market price. The fact that year- 
lings at the price Pedelty wanted to pay would have been a real 
bargain is borne out by the testimony of Wertheimer’s president 
to the effect that the cattle “would have been awful cheap at 
23 cents a pound, if they had been as represented,” that is, if 
they had been good yearlings. When it appeared that he would 
be unable to obtain yearlings, Farris called Pedelty and told him 
about complainant’s cattle. During the course of this telephone 
conversation, Farris informed Pedelty that complainant’s herd 
consisted largely of two year old improved Mexican cattle and 
approximately 100 head of native long yearlings. Pedelty then 
decided to take some two year old cattle, instead of only yearlings 
and specifically authorized Farris to buy the herd which the latter 
had described to him. It must therefore be concluded that the 
contract entered into by Farris on behalf of respondent Wert- 
heimer was in accordance with the authority and instructions 
given to him, and that the rejection of the animals by Wert- 
heimer was without justification. Such rejection constituted an 
unjust practice in violation of the act. 


Wertheimer has emphasized the fact that in this proceeding 
complainant referred to his steers as yearlings on several occa- 
sions. However, at the time Wertheimer authorized Farris to buy 
the cattle, the steers were correctly described to it by Farris. 
Farris agreed to buy the steers involved only after he had spent 
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almost an entire day personally examining the herd. The written 
contract signed by complainant and Farris described the cattle 
as mixed two year old steers. In view of the foregoing, it is con- 
cluded that complainant did not mislead respondents as to the 
age of the cattle involved. 


As a further ground of defense, respondent Wertheimer asserts 
that it and complainant rescinded the contract of purchase and 
entered into a new agreement. However, no agreement was in 
fact reached by the parties with respect to either a rescission or 
a modification of the original contract. While complainant sent a 
telegram authorizing Wertheimer to sell the cattle on condition 
that the latter would guarantee the balance due, this telegram 
was not in keeping with the prior understanding between com- 
plainant and Wertheimer by which said respondent was merely 
authorized to resell the animals in order to mitigate damages 
and, under these circumstances, the resale did not relieve Wert- 
heimer from liability under the contract. 


The generally accepted measure of recovery, in cases such as 
the instant proceeding, is the difference between the contract 
price and the market value at the time and place of the breach. 
Willman Vv. Alver, 252 Fed. 2d 895 (1958). Accordingly, the meas- 
ure of complainant’s damages is the difference between the con- 
tract price and the market value of the animals at Madelia at the 
time Wertheimer refused to accept them. After it rejected the live- 
stock, Wertheimer resold 318 of the animals at Madelia as quickly 
as practicable and at the highest price obtainable. The net proceeds 
of such resale ($52,647.75) will therefore be adopted as the mar- 
ket value of the 318 animals at the time of their rejection by 
respondent Wertheimer. Damages need not be established with 
exactness. It suffices if a reasonable basis for their computation 
is afforded. Eastman Co. v. Southern Photo Co., 273 U.S. 359, 
379 (1927) ; Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 
823 (1956). Accordingly, complainant’s damages with respect to 
the 318 steers were $2,913.05 ($55,560.80 less $52,647.75). 


After it had disposed of 318 of the animals, respondent Wert- 
heimer informed complainant that the yard space occupied by 
the remaining 105 head was needed by it, and that the cattle 
would have to be taken elsewhere. Such 105 head were then 
shipped to Sioux City and resold there. The animals could have 
been resold in Madelia for $22 per hundredweight, but apparently 
it was hoped that a higher sum would be obtained at Sioux City. 
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However, prices at Sioux City proved to be lower and the animals 
were ultimately resold for less than $22 per hundredweight. 
Nevertheless, in accordance with the general rule, complainant’s 
recovery will be limited to the difference between the contract 
price ($17,935.34) and the market value at Madelia at the time 
of the breach ($17,547.92). 


Respondent Wertheimer filed a cross-claim against respondent 
Farris alleging that the latter had made false and fraudulent 
representations, and should, therefore, be held liable to respon*- 
ent Wertheimer, if any damages were determined to be owiiug 
by Wertheimer to complainant in connection with the transac- 
tion in question. In the cross-claim filed by respondent Farris it 
is alleged that if Farris is held liable to complainant, such lia- 
bility was caused by the wrongful acts of Wertheimer and that, 
therefore, the latter should be held liable to Farris for any sum 
determined to be owing by said respondent to complainant. Inas- 
much as no violation of the act was shown to have been com- 
mitted by respondent Farris in connection with the purchase of 
complainant’s cattle, the cross-claims of respondents Wertheimer 
and Farris, respectively, should be dismissed, and, also, the com- 
plaint should be dismissed as to the respondent Farris. 


ORDER 


Within 30 days from the date of this order, respondent Wert- 
heimer Cattle Company, Inc., shall pay complainant as repara- 
tion the sum of $3,300.47 plus interest thereon at the rate of 5% 
per annum from September 1, 1961, until paid. 


The complaint, insofar as it relates to respondent H. C. Farris 
d/b/a Stockman’s Livestock & Land Company, is dismissed. 


The cross-claim of respondent Wertheimer Cattle Company, 
Inc., and the cross-claim of respondent H. C. Farris, d/b/a Stock- 
man’s Livestock & Land Company, are also hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 8369) 


SAWYER LIVESTOCK COMPANY, INC. v. DONALD H. BERKLUND. 
P&S Docket No. 2827. Decided May 3, 1963. 


Denial of Motion to Reopen after Default— 
Respondent Duly Served 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), a default order was issued 
January 28, 1963, awarding reparation to complainant against 
respondent. Subsequently, respondent filed, in effect, a motion to 
reopen the proceeding after default in the filing of an answer 
based, in part, upon an alleged failure of service of the complaint 
upon him. Complainant filed an answer to such motion and re- 
spondent filed a reply and an amended reply thereto. On the basis 
of the record including affidavits attached to complainant’s an- 
swer to respondent’s motion, it appears that the complaint was 
duly served upon respondent and that good cause does not exist 
for respondent’s failure to file a timely answer to the complaint. 
Accordingly, respondent’s motion is hereby denied. Of course, 
such denial does not foreclose a de novo consideration of the 
merits of the controversy herein in court proceedings. See sec- 
tion 309 of the act (7 U.S.C. 210). 


(No. 8370) 
In re H. C. BoyD. P&S Docket No. 2885. Decided May 7, 1963. 
Registration and Bonding Provisions—Insolvency— 


Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in business as a 
market agency or dealer while insolvent and without being registered 
and bonded under the act. 

Earl L. Saunders for complainant. Arney, Baker & Donley, of Clinton, Okla- 
homa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 22, 19638, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges re- 
spondent with violating sections 303 and 312 of the act (7 U.S.C. 
208, 213), and sections 201.10 and 201.29 of the regulations is- 
sued under the act (9 CFR 201.10, 201.29). Respondent filed an 
answer to the complaint on April 22, 1963. Respondent, in his 
answer, admits the allegations of the complaint, waives oral hear- 
ing and the report of the hearing examiner, and consents to the 
issuance of the order contained herein. Complainant has recom- 
mended that the order to which respondent has consented be 
issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 515 North 
Eighth Street, Weatherford, Oklahoma. 


2. Respondent, during the period April through November 
1962, engaged in the business of buying and selling livestock in 
commerce as a dealer under the act without being registered with 
the Secretary of Agriculture to so transact business and without 
furnishing a bond to cover such dealer operations. 


3. Respondent, during the period August through November 
1962, engaged in the business of buying and selling livestock in 
commerce as a dealer under the act, notwithstanding that during 
such period, respondent was unable to meet his financial obliga- 
tions as they became due in the usual course of business. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated sections 303 and 312 of 
the act (7 U.S.C. 203, 213), and sections 201.10 and 201.29 of 
the regulations issued thereunder (9 CFR 201.10, 201.29). Re- 
spondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency or dealer under the act while insolvent; 
and (2) engaging in business as a market agency or dealer under 
the act without being registered with the Secretary of Agricul- 
ture to so transact business and without being bonded as required 
by the act, as amended and supplemented, and the regulations 
issued thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the 
parties. 


(No. 8371) 


In re HELMER NIELSEN AND JIM NIELSEN, d/b/a HELMER & JIM 
NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 2861. De- 
cided May 8, 1963. 


Bonding Provisions—Insolvency—Cease and Desist— 
Suspension—Consent Order 


Respondents are ordered to cease and desist from the complained of viola- 


tions and are suspended as registrants under the act for 30 days and 
thereafter until no longer insolvent. 


Jerome S. Ducrest, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on February 19, 1963, charges 
respondents with various violations of the act and the regula- 
tions. In an answer filed on April 16, 1963, respondents admit 
the jurisdictional allegations in the complaint and submit to the 
jurisdiction of the Secretary in the matter, neither admit nor 
deny the remaining allegations, waive oral hearing and the report 
of the hearing examiner, and consent to the issuance of an order, 
with findings of fact and conclusions, requiring respondents to 
cease and desist from the practices complained of in said com- 
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plaint, and suspending respondents’ registration under the act for 
a period of 30 days and thereafter until such time as they dem- 
onstrate that they are no longer insolvent. Complainant has 
recommended that the order agreed to by respondents in said 
answer be issued. 


FINDINGS OF FACT 


1. The Helmer & Jim Nielsen Dairy Cattle Market stockyard, 
Emmons, Minnesota, hereinafter referred to as the stockyard, 
at all times mentioned herein was and now is a posted stockyard 
subject to the provisions of the act. 


2. Respondents, whose business address is Emmons, Minne- 
sota, are now and were at all times hereinafter referred to regis- 
tered with the Secretary of Agriculture as a market agency to 
sell livestock on a commission basis at the stockyard and as a 
dealer to buy and sell livestock for their own account in com- 
merce. 


3. Respondents’ financial condition does not meet the require- 
ments of the Packers and Steckyards Act and the regulations is- 
sued thereunder. As of July 31, 1962, respondents had current 
liabilities totalling $24,580.62 and current assets totalling only 
$205, resulting in an excess of current liabilities over current assets 
of $24,375.62; and as of September 15, 1962, respondents had 
current liabilities totalling $31,416.55 and current assets totalling 
only $805, resulting in an excess of current liabilities over cur- 
rent assets of $30,611.55. 


4. Respondents, at the stockyard, during the period from July 
31 through September 15, 1962, regularly and consistently en- 
gaged in market agency operations by selling livestock on a 
commission basis while their financial condition did not meet 
the requirements of the Packers and Stockyards Act and the 
regulations issued thereunder. 


5. (a) Respondents, at the stockyard, on or about five speci- 
fied dates, and in other similar transactions at divers other times 
during the period July 1 through September 15, 1962, sold live- 
stock consigned to them for sale on a commision basis and, in 
connection with such sales transactions, issued checks to the con- 
signors of the livestock for the payment of the proceeds from the 
sale of the livestock which, when presented for payment, were 
returned unpaid because of insufficient funds in respondents’ 
bank account. 
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(b) Respondents, at the stockyard, on or about two specified 
dates, and in other similar transactions at divers other times 
during the period July 1 through September 15, 1962, sold cows 
consigned to them for sale on a commission basis and, in con- 
nection with such sales transactions, failed to remit to the con- 
signors of the cows the proceeds from the sale of the cows. 


6. Respondents, at the stockyard, during the period July 7 
through September 15, 1962, regularly and consistently engaged 
in market agency operations by selling livestock on a commission 
basis notwithstanding that their bond to secure the performance 
of their obligations arising out of their said market agency 
operations was terminated on July 6, 1962, and that they failed 
to provide and maintain a new bond, as required by the act and 
the regulations. 


7. Respondents, during the months of July, August and 
September, 1962, in accounting to the consignors of livestock for 
the sale of their livestock on a commission basis, at the stock- 
yard, regularly and consistently issued accounts of sale to said 
consignors which failed to give them a true accounting of the 
sales transactions, in that said accounts of sale failed to show 
the names of the purchasers of the livestock, the dates the live- 
stock were sold, and the bases for deductions made by respond- 
ents from proceeds received from the sale of the livestock. 


8. Respondents, during the months of August and September, 
1962, used, in an amount in excess of $15,300, proceeds received 
from the sale of livestock consigned to them for sale on a com- 
mission basis for purposes of their own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors. 


9. Respondents, at the stockyard, during the period June 1 
through September 15, 1962, regularly and consistently charged 
and collected a “selling charge” of $10 per head in connection 
with sales of livestock on a commission basis instead of the sell- 
ing, yardage and “feed and bedding” charges specified in re- 
spondents’ rate schedule filed with the Secretary and in effect at 
the time of such sales transactions. 


10. Respondents, during the period June 1 through September 
15, 1962, failed to keep accounts, records and memoranda that 
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fully and correctly disclosed all transactions involved in their 
business as a market agency and as a dealer in commerce. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3 hereof, 
respondents are insolvent within the meaning of the act (7 
U.S.C. 204), and by reason of the facts alleged in Findings of 
Fact 4 through 10, respondents have wilfully violated sections 
304, 306(f), 307, 312(a) and 401 of the act (7 U.S.C. 205, 
207 (f), 208, 213(a) and 221), and sections 201.29, 201.30, 201.40, 
201.41 and 201.43 of the regulations (9 CFR 201.29, 201.30, 
201.40, 201.41 and 201.43). 


Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of in the complaint and suspending their registration for 
a period of 30 days and thereafter until such time as they dem- 
onstrate that they are no longer insolvent, and complainant has 
recommended that such an order be issued, the order will be 
issued. 


ORDER 


Respondents shall cease and desist from: 


(1) Operating as a market agency or dealer, in commerce, 
while their current liabilities exceed their current assets; 


(2) Issuing checks in payment for livestock sold for con- 
signors in commerce when they do not have sufficient funds on 
deposit to pay such checks; 


(3) Failing to remit to consignors of livestock the proceeds 
from the sale of said consignors’ livestock ; 


(4) Engaging in market agency operations without provid- 
ing and maintaining a bond to secure the performance of their 
obligations arising out of such market agency operations; 


(5) Using shippers’ proceeds for purposes of their own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


(6) Failing to submit to consignors or shippers of livestock 
full, true and correct accountings of the sale of their livestock; 
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(7) Failing to charge and collect the charges specified in re- 
spondents’ rate schedule on file with the Secretary in connection 
with their sales operations. 


Respondents shall deposit the gross proceeds received from 
the sale of livestock handled on a commission basis and any 
other funds that come into their possession as agent in a bank 
account separate from the general or private account or accounts 
in which their own funds are deposited. Such account shall be 
drawn upon only for the payment of the net proceeds due to the 
person or persons entitled thereto, for the payment of sums due 
respondents as compensation for their services, and for payment 
of lawful marketing charges, and shall be kept in a manner that 
will clearly reflect the handling of the funds in compliance with 
the requirements of section 201.42 of the regulations. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in their busi- 
ness as a market agency and as a dealer in commerce. 


Respondents’ registration under the act is suspended for a 
period of 30 days and thereafter until such time as they demon- 
strate that they are no longer insolvent. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 8372) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided May 9, 1963. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect to 
and including May 31, 1965. 


Harold M. Carter, for Packers and Stockyards Division, Agricultural Market- 
ing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
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are now operating under an order issued on May 15, 1961 (20 
A.D. 468), continuing in effect to and including May 31, 1963, an 
order issued on June 30, 1959 (18 A.D. 676), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


On April 17, 1963, a petition was filed on behalf of the respond- 
ents requesting that the current temporary schedule of rates and 
charges be extended indefinitely. 


Prior to the issuance of the order of June 30, 1959, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opporunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, except that the current schedule of rates and 
charges be continued in effect to and including May 31, 1965, 
unless modified or extended by further order before that date, in 
lieu of extending such schedule indefinitely as requested in the 
petition. 


Since the parties are agreed that the current schedule should 
be extended, the order of June 30, 1959, is continued in effect 
during the life of this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on June 1, 1963. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on June 1, 1963, and remain 
in effect to and including May 31, 1965, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 8378) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided May 9, 1963. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges. 


Harold M. Carter, for Packers and Stockyards Division, Agricultural Mar- 
keting Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on January 29, 1963 
(22 A.D. 93), authorizing assessment of the current temporary 
schedule of rates and charges to and including July 31, 1964, 
unless modified or extended by further order before the latter 


date. 


On March 19, 1963, a petition was filed on behalf of the re- 
spondents requesting authority to modify, as soon as possible, 
Sections D and I and Subparagraph (a) of Section E of Article 
2 of the current temporary schedule of rates and charges in cer- 
tain respects. Notice of the petition and its contents was pub- 
lished in the Federal Register on April 9, 1963 (28 F.R. 3459), 
and interested persons were afforded an opportunity to indicate 
a desire to be heard in the matter. On April 24, 1963, a document 
was filed on behalf of Swift & Company protesting the requested 
modification of Subparagraph (a) of Section E of Article 2 of 
the current tariff relating to purchases of sheep on order by re- 
spondents for the account of Denver packers. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted with two exceptions. The Division recom- 
mended that the word “selling” be changed to “‘buying” in the 
second sentence of the requested modification of Section I of 
Article 2 of the current tariff in order to be consistent with Sec- 
tion 201.62 of the regulations under the act (9 CFR 201.62). 
The answer also stated that it was the opinion of the Division 
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that the proposed modification of Subpargraph (a) of Section E 
of Article 2 of the tariff is unjust, unreasonable, and discrim- 
inatory, and, therefor, should be denied. A telegram was filed on 
behalf of the respondents concurring in the answer of the Divi- 
sion relating to Sections D and I and withdrawing the request 
for modification of Subparagraph (a) of Section E of Article 2 
of the current tariff. 




























Inasmuch as the respondents have withdrawn their request for 
modification of Subparagraph (a) of Section E of Article 2 of 
the current tariff, and since the change in the requested modifica- 
tion of Section I of Article 2, agreed upon by the parties, 
will not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary, it is found that further notice and 
public procedure on this order are unnecessary. 


Since the parties are now agreed with respect to the modifica- 
tions of Sections D and I of Article 2 of the current temporary 
schedule of rates and charges, the respondents are authorized to 
modify said Sections D and I as requested in the petition filed 
on March 19, 1963, except that in the second sentence of the 
modification of Section I the word “selling” shall be changed to 
“buying.” No change shall be made in the provisions of Section 
E of Article 2 now in effect. The respondents are authorized to 
assess, during the life of this order, the current temporary 
schedule of rates and charges as modified in accordance with this 
order. 





The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 








This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 31, 
1964, unless modified or extended by further order before the 
latter date. 







Copies hereof shall be served upon the parties, 


In 
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(No. 8374) 


In re Sioux CITY STOCK YARDS COMPANY. P&S Docket No. 425. 
Decided May 9, 1963. 


Modification of Rates and Charges 
Respondent is authorized to modify its current schedule of rates and charges. 


Harold M. Carter, for Packers and Stockyards Division, Agricultural Mar- 
keting Service. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent is 
now operating under an order issued on January 14, 1963 (22 
A.D. 57), authorizing assessment of the current temporary sched- 
ule of rates and charges to and including December 31, 1964, 
unless modified or extended by further order before the latter 
date. 


On April 9, 1963, a petition was filed on behalf of the respond- 
ent requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain respects, 
and requesting that the current schedule, as so modified, be con- 
tinued in effect to and including December 31, 1964, unless 
further modified or extended before that date. Notice of the peti- 
tion and its contents was published in the Federal Register on 
April 18, 1963 (28 F.R. 3788), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of 
a desire to be heard. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on April 9, 1963, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
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come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1964, unless modified or extended by further order before the 


latter date. 


Copies hereof shall be served upon the parties. 


(No. 8375) 


RUSSELL BABBITT v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2895. Decided May 14, 1963. 


Failure to Pay for Livestock— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 5, 1962, in which complainant seeks 
reparation in the amount of $1,806.30, alleged to be the pur- 
chase price of nine heifers sold by complainant to respondents 
at complainant’s place of business at Conger, Minnesota. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
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ents on February 12, 1963. A copy of the investigative report 
was served on complainant on February 11, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Russell Babbitt, Conger, Minnesota, an indi- 
vidual, is a dealer and market agency, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for his 
own account and to sell livestock on a commision basis at the 
Russell Babbit Auction Market, a posted stockyard subject to the 
provisions of the act. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at 
all times material herein, partners doing business as Helmer & 
Jim Nielsen Dairy Cattle Market, engaged in the business of a 
dealer and market agency, and were registered with the Secretary 
of Agriculture to buy and sell livestock in commerce for their 
own account and to sell livestock on a commission basis at the 
Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Minne- 
sota, a posted stockyard subject to the provisions of the act. Re- 
spondents own and operate such stockyard. 


3. On or about August 30, 1962, and September 6, 1962, Jim 
Nielsen purchased at complainant’s stockyard 5 heifers and 4 
heifers, respectively, for the account of respondents. In purported 
payment of the purchases, respondents sent complainant two 
checks dated September 10, 1962, in the amounts of $998.80 and 
$807.50, respectively, which checks were returned unpaid by the 
bank upon which they were drawn because of “insufficient 
funds.” No further payment has been received by complainant. 


4. The complaint was filed within 90 days after the accrual 
of the causes of action. 
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CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts 
alleged in complaint, as provided in the rules of practice (9 CFR 
202.41(c)). Respondents’ failure to pay complainant the pur- 
chase price of the heifers purchased at complainant’s stockyard 
for the account of respondents is an unjust and unreasonable 
practice in violation of the act. Hansen v. Kulow, 22 A.D. 84 
(1963). Accordingly, respondents should be ordered to pay com- 
plainant, jointly and severally, the amount of the purchase price 
of the nine heifers. Of course, payment to complainant of a total 
of $1,806.30, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $1,806.30, with interest thereon at the rate of 5% per 
annum from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8376) 


HAROLD BORN & PERCY BORN, d/b/a BORN LIVESTOCK COMPANY 
v. HELMER NIELSEN AND JIM NIELSEN, d/b/a HELMER & JIM 
NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 2902. De- 
cided May 14, 1963. 


Failure to Pay for Livestock— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
an admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainants the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainants seek 
reparation in the amount of $2,761.50, alleged to be the amount 
owed with respect to 12 head of dairy cattle sold by complainants 
to respondents on or about September 4, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on December 20, 1962. A copy of the investigative report 
was served on complainants on December 19, 1962. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainants, Harold Born and Percy Born, d/b/a Born 
Livestock Company, Waseca, Minnesota, a partnership, are now 
and were at all times material herein engaged in the business 
of a dealer, and are registered with the Secretary of Agriculture 
to buy and sell livestock in commerce for their own account. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On or about September 4, 1962, respondents purchased 12 
head of dairy cattle from complainants and agreed to pay com- 
plainants the trucking charges for transporting the 12 animals 
to the stockyard. In purported payment of the agreed amount, 
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respondents issued two checks to complainants in the amounts 
of $2,545.25 and $216.25, respectively, which checks were re- 
turned unpaid by the bank upon which they were drawn with 
the notation ‘Account Closed.” Complainants have received no 
further payment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay the agreed amount 
in connection with the purchase of 12 head of cattle from com- 
plainants, constitutes an unjust and unreasonable practice in vio- 
lation of the act. Sidney Livestock Market Center v. Greenslit, 
21 A.D. 862 (1962) ; Daubert v. Fowler Auction Co., 20 A.D. 92 
(1961). Complainants are therefore entitled to reparation in the 
amount of the purchase price plus the trucking charges and re- 
spondents are jointly and severally liable for the full amount. Of 
course, payment to complainants of a total of $2,761.50, with 
interest, will discharge the claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer & 
Jim Nielsen Dairy Cattle Market, shall jointly and severally pay 
the complainants, within 30 days from the date hereof, the sum of 
$2,761.50, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8377) 


HAROLD BYE v. HELMER NIELSEN AND JIM NIELSEN, d/b/a HEL- 
MER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 
2894, Decided May 14, 1963. 

Failure to Pay for Livestock— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
an admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainants the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks 
reparation in the amount of $205, alleged to be the purchase price 
of one Holstein cow, sold by complainant to Jim Nielsen on or 
about September 4, 1962, for the account of respondents. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 16, 1963. A copy of the investigative report was 
served on complainant on February 18, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Harold Bye, is an individual residing at Lake 
Mills, Iowa. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at 
all times material herein, partners doing business as Helmer & 
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Jim Nielsen Dairy Cattle Market, engaged in the business of a 
dealer and market agency, and were registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for 
their own account and to sell livestock on a commission basis at 
the Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Minne- 
sota, a posted stockyard subject to the provision of the act, here- 
inafter referred to as the stockyard. Respondents own and oper- 
ate the stockyard. 


3. On or about September 4, 1962, Jim Nielsen purchased one 
Holstein cow from complainant at Lake Mills, Iowa, for the ac- 
count of respondents, at the price of $205. The cow was trans- 
ported to the stockyard. In purported payment for the cow, re- 
spondents sent complainant a check in the amount of $205, drawn 
on the First National Bank of Emmons, Emmons, Minnesota, 
but when complainant presented the check to the Emmons bank 
for payment, he was advised that respondents’ checks were not 
being paid. Complainant has not received any further payment 
from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
purchase price of the cow purchased in commerce for respond- 
ents’ account is an unjust and unreasonable practice in violation 
of the act. Hansen v. Kulow, 22 A.D. 84 (1963). Accordingly, 
respondents should be ordered to pay complainant, jointly and 
severally, the amount of the purchase price. Of course, payment 
to complainant of a total of $205, with interest, will discharge 
his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer & 
Jim Nielsen Dairy Cattle Market, shall jointly and severally pay 
the complainant, within 30 days from the date hereof, the sum of 
$205, with interest thereon at the rate of 5% per annum from 
October 1, 1962,. until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8378) 


NORMAN DAVIS v. HELMER AND JIM NIELSEN, d/b/a HELMER & 
JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 2897. 
Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 


admission of the facts alleged in the complaint and respondents are or- 
dered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks 
reparation in the amount of $442.50, alleged to be the net pro- 
ceeds from the sale of two Holstein heifers consigned by com- 
plainant to respondents for sale at their stockyard on a commis- 


sion basis. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 7, 1963. A copy of the investigative report was also 


served on complainant. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Norman Davis, an individual, owns and 
operates a farm at Northwood, Iowa. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 

3. On September 6, 1962, complainant delivered two Holstein 
heifers at the stockyard and consigned them to respondents for 
sale on a commission basis. In purported payment of the pro- 
ceeds from the sale of the two heifers, respondents mailed com- 
plainant a check, dated September 10, 1962, in the amount of 
$442.50, which check was returned unpaid by the bank upon 
which it was drawn. Complainant has received no further pay- 
ment from respondents. 

4, The complaint was filéd within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds from the sale of the consigned heifers sold at the 
stockyard for the account of complainant, constitutes an unjust 
and unreasonable practice in violation of section 307 of the act 
(7 U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19, (1960). 
Accordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the net proceeds of the sale 
of the animals. Of course, payment to complainant of a total of 
$442.50, with interest, will discharge his claim. 


ORDER 
Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant within 30 days from the date hereof the 
sum of $442.50, with interest thereon at the rate of 5% per 
annum from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8379) 


ELMER HENGESTEG v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 


No. 2888. Decided May 14, 1963. 


Failure to Pay for Livestock—Reparation Awarded— 
Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are or- 
dered to pay to complainants the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks repa- 
ration in the amount of $200, alleged to be the purchase price of 
one Holstein heifer sold by complainant to respondents on or 


about September 5, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on re- 
spondents on February 12, 1963. A copy of the investigative re- 
port was served on complainant on the same date. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of facts alleged 
in the complaint (9 CFR 202.41(c)). Notwithstanding such no- 
tice of the applicable provisions of the rules of practice, respond- 
ents have not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


1. Complainant, Elmer Hengesteg, is an individual, residing at 
Northwood, Iowa. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
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Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On or about September 3, 1962, a representative of re- 
spondents agreed to purchase one Holstein heifer from complain- 
ant for the price of $200. On September 5, 1962, a trucker em- 
ployed by respondents, picked up the heifer from complainant at 
Northwood, Iowa, for transportation to the stockyard. The truck 
driver presented complainant with a check signed by Jim Nielsen, 
drawn on respondents’ account in the First National Bank, Em- 
mons, Minnesota, in the amount of $200. The check was returned 
unpaid by the bank with the notation ‘Account Closed.” No 
further payment has been received by complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 





Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts alleged 
in the complaint, as provided in the rules of practice (9 CFR 
202.41 (c)). Respondents’ failure to pay complainant the purchase 
price of the heifer purchased in commerce for the account of 
respondents is an unjust and unreasonable practice in violation 
of the act. Hansen v. Kulow, 22 A.D. 84 (1963). Accordingly, re- 
spondents should be ordered to pay complainant, jointly and 
severally, the amount of the purchase price. Of course, payment 
to complainant of a total of $200, with interest, will discharge 
his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $200, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8380) 


BoyD HODSON v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 


No. 2892. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


oe PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by an in- 
formal complaint filed on November 30, 1962, in which complain- 
ant seeks reparation in the amount of $12.12, alleged to be the 
amount of net proceeds from the sale of a veal calf consigned 
by complainant to respondents for sale on a commission basis. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on December 21, 1962. A copy of the investigative report was 
served on complainant on the same date. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Boyd Hodson, is an individual residing at 
Plymouth, Iowa. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & 
Jim Nielsen Dairy Cattle Market, engaged in the business of a 
dealer and market agency, and were registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for 
their own account and to sell livestock on a commission basis at 
the Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Minne- 
sota, a posted stockyard subject to the provisions of the act, 
hereinafter referred to as the stockyard. Respondents own and 
operate the stockyard. 


3. On September 6, 1962, complainant consigned one veal calf 
to respondents for sale on a commission basis at the stockyard. 
In purported payment of the net proceeds from the sale of the 
calf, respondents sent complainant a check dated September 10, 
1962, in the amount of $12.12, which check was returned unpaid 
by the bank upon which it was drawn. Complainant has received 
no further payment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds from the sale of the calf sold at the stockyard for 
the account of complainant, is an unjust and unreasonable prac- 
tice in violation of section 307 of the act (7 U.S.C. 208). Madden 
v. Waller, et al., 19 A.D. 16, 19, (1960) ; Call v. Winter Livestock 
Commission Company, 10 A.D. 839 (1951). Accordingly, respond- 
ents should be ordered to pay complainant, jointly and severally, 
the amount of the net proceeds of the sale. Of course, payment 
to complainant of a total of $12.12, with interest, will discharge 
his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $12.12, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8381) 


NORMAN JACOBSEN v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2882. Decided May 14, 1963. 


Failure to Pay for Livestock— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a, reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which it is alleged that Jim 
Nielsen purchased two Holstein springing heifers from complain- 
ant for the agreed price of $380 and that the purchase price is 
still unpaid. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 12, 1963. A copy of the investigative report was 
served on complainant on February 11, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Norman Jacobsen, is an individual residing 
at Freeborn, Minnesota. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 5, 1962, complainant delivered two Holstein 
springing heifers to the stockyard and Jim Nielsen agreed to 
purchase them for the partnership for the total price of $380, 
to be paid following the auction sale to be held on September 6, 
1962. Complainant received a check from respondents, dated 
September 10, 1962, drawn on the partnership account in the 
amount of $380, which check was returned unpaid by the bank 
upon which it was drawn, with the notation “Account Closed.” 
Complainant has received no further payment from respondents. 


4, The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
full purchase price of the heifers purchased at the stockyard for 
respondents’ account is an unjust and unreasonable practice in 
violation of the act. Sidney Livestock Market Center v. Greenslit, 
21 A.D. 862, 864 (1962). Accordingly, respondents should be 
ordered to pay complainant, jointly and severally, the full amount 
of the purchase price. Of course, payment to complainant of a 
total of $380, with interest, will discharge his claim. 


ORDER 


Respondents Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $380, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8382) 


JEWELL JOHNSON v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 


No. 2891. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks 
reparation in the amount of $215, alleged to be the proceeds from 
the sale of one heifer, consigned by complainant for sale at 


respondents’ auction. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 7, 1963. A copy of the investigative report was 
served on complainant on February 6, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order, 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Jewell Johnson, is an individual residing at 
Kensett, Iowa. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


8. On August 30, 1962, complainant consigned one heifer to 
respondent for sale at the stockyard and, on the same date, re- 
spondents transported the animal from complainant’s place at 
Kensett, Iowa, to the stockyard. In purported payment of the 
proceeds from the sale of the heifer, respondents sent complain- 
ant a check dated September 1, 1962, in the amount of $215, 
which check was returned unpaid by the bank upon which it was 
drawn. Complainant has received no further payment from re- 
spondents. : 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds from the sale of the heifer, sold at the stockyard 
for the account of complainant, constitutes an unjust and unrea- 
sonable practice in violation of section 307 of the act (7 U.S.C. 
208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). Accord- 
ingly, respondents should be ordered to pay complainant, jointly 
and severally, the amount of the net proceeds from the sale of 
the animal. Of course, payment to complainant of a total of 
$215, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielson, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
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sum of $215, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8383) 


OscAR JOHNSON v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2883. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are or- 
dered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks an 
award of reparation in the amount of $330.50, alleged to be the 
net proceeds resulting from the sale of three Jersey cattle con- 
signed to respondents for sale at auction on September 6, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 16, 1963. A copy of the investigative report was 
also served on complainant. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. 
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FINDINGS OF FACT 


1. Complainant, Oscar Johnson, is an individual residing at 
Albert Lea, Minnesota. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at 
all times materia] herein, partners doing business as Helmer & 
Jim Nielsen Dairy Cattle Market, engaged in the business of a 
dealer and market agency, and were registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for 


their own account and to sell livestock on a commission basis at 


the Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Min- 
nesota, a posted stockyard subject to the provisions of the act, 
hereinafter referred to as the stockyard. Respondents own and 
operate the stockyard. 


3. On Stepember 6, 1962, complainant delivered three Jersey 
cattle to the stockyard, instructing representatives of respond- 
ents’ firm to sell the cattle for complainant and remit the pro- 
ceeds. The buyers of the cattle are not known to complainant. 
The gross proceeds from the sale of the animals were $342.50, 
from which respondents deducted a $12 charge for selling the 
three head of cattle. In purported payment of the net proceeds, 
respondents sent complainant a check dated September 10, 1962, 
in the amount of $330.50, which check was returned unpaid by 
the bank upon which it was drawn, with the notation “Account 
Closed.” Complainant has received no further payment from re- 
spondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds from the sale of consigned livestock, sold at the 
stockyard for the account of complainant, is an unjust and un- 
reasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960); 
Call v. Winter Livestock Commission Company, 10 A.D. 839 
(1951). Accordingly, respondents should be ordered to pay com- 
plainant, jointly and severally, the amount of the net proceeds 
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of the sale. Of course, payment to complainant of a total of 
$330.50, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant within 30 days from the date hereof the 
sum of $330.50, with interest thereon at the rate of 5% per an- 
num from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8384) 


PAUL LOVICK v. HELMER NIELSEN AND JIM NIELSEN, d/b/a HEL- 
MER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 


2887. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 


admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on September 26, 1962, in which complainant seeks an 
award of reparation in the amount of $671.50, of which $611.25 
is alleged to be the net proceeds resulting from the sale of three 
Holstein heifers and one Holstein calf consigned to respondents 
for sale on a commission basis. The remaining $60.25 sought by 
complainant is for unexplained compensation for “labor.” 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
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on February 12, 1968. A copy of the investigative report was 
served on complainant on February 11, 1963. 


At the time of service of the complaint, respondents were 


notified in writing that an answer thereto should be filed within | 


20 days after such service, and that failure to file an answer 
would constitute a waiver of oral hearing and admission of the 
facts alleged in the complaint (9 CFR 202.41 (c)). Notwith- 
standing such notice of the applicable provisions of the rules 
of practice, respondents have not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Paul Lovick, is an individual residing at 
Forest City, Iowa. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On August 20, 1962, complainant consigned two Holstein 
heifers to respondents for sale on a commission basis, and re- 
spondents transported the heifers to the stockyard. On Septem- 
ber 3, 1962, respondents transported another Holstein heifer be- 
longing to complainant to the stockyard, which animal was sold 
on September 6, 1962, by private treaty by respondents prior to 
the regular auction sale. On the same date, September 6, 1962, 
complainant delivered one Holstein calf to the stockyard, con- 
signed to respondents for sale on a commission basis. The net 
proceeds from the three sales were $377.50, $190.00, and $43.75, 
respectively. In purported payment of these net proceeds, re- 
spondents sent complainant three checks in the above amounts, 
which checks were returned unpaid by the bank upon which they 
were drawn with the notations “Account Closed.” Complainant 
has received no further payment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
proceeds from the sale of consigned livestock, sold at the stock- 
yard for the account of complainant, constitutes an unjust and 
unreasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). Ac- 
cordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the net proceeds of the sale 
of the cattle. Of course, payment to complainant of a total of 
$611.25, with interest, will discharge his claim. 


For purposes of reparation proceedings, failure to pay wages 
or salary due for “labor” services, does not constitute a cause of 
action over which the Secretary has jurisdiction under the act. 
Accordingly, no order can be made with respect thereto. 


ORDER 


Respondents, Helmer Nielsen & Jim Nielson, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay complainant, within 30 days from the date hereof, the sum 
of $611.25, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8385) 


RUSSELL OLSON v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2890. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Comrlainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on September 25, 1962, in which complainant seeks 
reparation in the amount of $2,583.70, alleged to be the net 
proceeds from the sale of 16 cows and 2 calves, consigned to re- 
spondents for sale on a commission basis. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on February 16, 1963. A copy of the investigative report 
was served on complainant on the same date. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Russell Olson, is an individual residing at 
Emmons, Minnesota. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 5, 1962, complainant consigned 16 cows and 
2 calves to respondents for sale on a commission basis at the 
stockyard, and respondents transported the animals to the stock- 
yard. Complainant attended the auction at the stockyard on 
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September 6, 1962, at which time his animals were sold. On Sep- 
tember 8, 1962, at the stockyard, in purported payment of the 
net proceeds from the sale of the animals on September 6, 1962, 
complainant received a check from respondents, post dated Sep- 
tember 10, 1962, in the amount of $2,583.70. On September 10, 
1962, complainant was notified by the bank upon which the check 
was drawn that payment was refused because of insufficient 
funds. Complainant has received no further payment from re- 


spondents. 
4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
proceeds from the sale of consigned livestock, sold at auction at 
the stockyard for the account of complainant, constitutes an un- 
just and unreasonable practice in violation of section 307 of the 
act (7 U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 
(1960). Complainant is therefore entitled to reparation in the 
amount of the net proceeds of the sale of his animals and re- 
spondents are jointly and severally liable for this amount. Of 
course, payment to complainant of a total of $2,583.70, with in- 
terest, will discharge the claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Dairy Cattle Market, shall jointly and 
severally pay the complainant, within 30 days from the date 
hereof, the sum of $2,583.70, with interest thereon at the rate 
of 5% per annum from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8386) 


ALMON SATHER v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2903. Decided May 14, 1968. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure o” respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks 
reparation in the amount of $151.97, alleged to be the amount 
of net proceeds from the sale of one cow consigned by complain- 
ant to respondents for sale at respondents’ auction market. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40. of 
the rules of practice (9 CFR 202.40), were served on respondents 
on December 18, 1962. A copy of the investigative report was 
served on complainant on December 17, 1962. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Almon Sather, is an individual residing at 
Glenville, Minnesota. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


8. On August 29, 1962, Richard Emmons, an employee of 
respondents, transported complainant’s cow from Glenville, Min- 
nesota, to the stockyard. The animal was consigned to respond- 
ents for sale on a commission basis. The net proceeds from the 
sale of the cow on August 30, 1962, were $151.97. In purported 
payment of the net proceeds, respondents sent complainant a 
check dated September 1, 1962, in the amount of $151.97, which 
check was returned unpaid by the bank upon which it was drawn 
with the notation “Acct. Closed.” Complainant has received no 
further payment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c) ). Respondents’ failure to pay complainant the net 
proceeds from the sale of the cow sold at the stockyard for the 
account of complainant, is an unjust and unreasonable practice 
in violation of section 307 of the act (7 U.S.C. 208). Madden v. 
Waller, et al., 19 A.D. 16, 19 (1960); Call v. Winter Livestock 
Commission Company, 10 A.D. 839 (1951). Accordingly, respond- 
ents should be ordered to pay complainant, jointly and severally, 
the amount of the net proceeds of the sale. Of course, payment 
to complainant of a total of $151.97, with interest, will discharge 


his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
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pay the complainant, within 30 days from the date hereof, the 
sum of $151.97, with interest thereon at the rate of 5% per an- 
num from September 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8387) 


HORACE SCHMIDTHUBER v. HELMER NIELSEN AND JIM NIELSEN, 
d/b/a HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S 
Docket No. 2893. Decided May 14, 19638. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on September 26, 1962, in which complainant seeks 
reparation in the amount of $204.30, alleged to be the net pro- 
ceeds resulting from the sale of one Holstein springer cow con- 
signed by complainant to respondents for sale at auction on a 
commission basis. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 12, 1963. A copy of the investigative report was 
served on complainant on February 11, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 


Pe ee eee ee ee ee oe ee 


the 
an- 


IN, 


SCHMIDTHUBER v. NIELSEN 517 
Cite as 22 A.D. 516 


such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Horace Schmidthuber, an individual, owns 
and operates a farm at Emmons, Minnesota. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at 
all times material herein, partners doing business as Helmer & 
Jim Nielsen Dairy Cattle Market, engaged in the business of a 
dealer and market agency, and were registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for 
their own account and to sell livestock on a commission basis at 
the Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Min- 
nesota, a posted stockyard subject to the provisions of the act, 
hereinafter referred to as the stockyard. Respondents own and 
operate the stockyard. 


3. On September 6, 1962, complainant consigned one Holstein 
springer cow to respondents for sale on a commission basis at 
auction at the stockyard. The cow was transported to the stock- 
yard by respondents. In purported payment of the net proceeds 
of the sale of the cow, respondents mailed complainant a check, 
dated September 10, 1962, in the amount of $204.30, which check 
was returned unpaid by the bank upon which it was drawn be- 
cause of insufficient funds. Complainant has received no further 
payment from respondents. 


4. The complaint was filed within 90 days after accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds from the sale of the consigned cow, sold at the 
stockyard for the account of complainant, constitutes an unjust 
and unreasonable practice in violation of section 307 of the act 
(7 U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). 
Accordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the net proceeds from the 








518 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 518 


sale. Of course, payment to complainant of a total of $204.30, 
with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen & Jim Nielsen, d/b/a Helmer & 
Jim Nielsen Dairy Cattle Market, shall jointly and severally pay 
complainant, within 30 days from the date hereof, the sum of 
$204.30, with interest thereon at the rate of 5% per annum from 
October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8388) 


LARRY AND MANVILLE THISIUS v. HELMER NIELSEN AND JIM 
NIELSEN, d/b/a HELMER & JIM NIELSEN DAIRY CATTLE MAR- 
KET, P&S Docket No. 2880. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainants pro se. Donna S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on September 27, 1962, in which it is alleged that 
complainants delivered two cows to respondents’ stockyard on 
September 5, 1962, for sale on a commission basis at auction 
on September 6, 1962. One cow was sold at auction for $225 
from which $10 was deducted for selling charges; the other cow 
was not sold. Complainants have neither received the proceeds 
from the sale of the one cow nor the value or return of the other 
cow. Complainants seek reparation in the amount of $440 of 
which $225 is the estimated value of the cow which was neither 
sold nor returned. 
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A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on February 16, 1963. A copy of the investigative report 
was served on complainants the same day. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainants, Larry and Manville Thisius, are individuals 
residing at Wells, Minnesota. Complainants are partners engaged 
in the business of raising dairy cattle. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at 
all times material herein, partners doing business as Helmer & 
Jim Nielsen Dairy Cattle Market, engaged in the business of a 
dealer and market agency, and were registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for 
their own account and to sell livestock on a commission basis at 
the Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Minne- 
sota, a posted stockyard subject to the provisions of 'the act, here- 
inafter referred to as the stockyard. Respondents own and oper- 
ate the stockyard. 


3. On September 5, 1962, complainants delivered two cows 
to the stockyard, consigned to respondents for sale at auction on 
September 6, 1962. One cow was sold to a buyer unknown to com- 
plainants for the price of $225 from which respondents deducted 
a $10 selling charge. In purported payment of the net proceeds 
from the sale of one cow, respondents sent Larry Thisius a check 
dated September 10, 1962, in the amount of $215 which check 
was returned unpaid by the bank upon which it was drawn, with 
the notation “Acc’t closed.” The other cow was not sold at auc- 
tion and complainants have neither received the market value 
nor the return of the cow. The market value of the unsold cow 


was $225. 
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4, The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts 
alleged in the complainant, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainants the 
proceeds from the sale of consigned livestock, sold at the stock- 
yard for the account of complainants, is an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 208). 
Madden v.Waller, et al., 19 A.D. 16, 19 (1960) ; Call v. Winter 
Livestock Commission Company, 10 A.D. 839 (1961). 


Also in violation of the act by respondents is the conversion of 
and failure to account for the cow which was neither sold at 
auction nor returned to complainant. See Kinsel v. Commumity 
Sales Yard, 20 A.D. 1005, 1008 (1961), and Spence v. Southwest 
Commission Co., 15 A.D. 920, 934 (1956). The record does not 
indicate the disposition made of the cow; however, absent evi- 
dence of actual proceeds from a sale by respondents, complain- 
ants are entitled to reparation in the amount of the value alleged 
in the complaint, deemed to be admitted by respondents’ failure 
to file an answer. | 


From all of the foregoing, it is concluded that respondents 
should be ordered to pay complainants, jointly and severally, the | 
amount of the net proceedings of the sale of the cow sold for | 
$225 together with the market value of the other cow. Of course, 
payment to complainants of a total of $440 with interest, will 
discharge their claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall, jointly and severally, 
pay the complainants, within 30 days from the date hereof, the 
sum of $440 with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8389) 


Roy THORVILSON v. HELMER NIELSEN AND JIM NIELSEN d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 


No. 2884. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 


admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks an 
award of reparation in the amount of $407.50, alleged to be the 
amount of proceeds due from the sale of two cows, consigned by 
complainant to respondents for sale at respondents’ auction mar- 
ket on September 6, 1962. 

A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 15, 1963. A copy of the investigative report was 
served on complainant on February 14, 1963. 

At the time of service of the complaint, respondents were 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that failure to file an answer 
would constitute a waiver of oral hearing and admission of the 
facts alleged in the complaint (9 CFR 202.41(c)). Notwithstand- 
ing such notice of the applicable provisions of the rules of prac- 
tice, respondents have not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant Roy Thorvilson, is an individual residing at 
Lake Mills, Iowa. 
2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
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and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 6, 1962, at the stockyard, respondents sold 
two cows at auction, which cows had been’ consigned by com- 
plainant for sale on a commission basis. The buyers of the cows 
are not known to complainant. In purported payment of the 
net proceeds of the sale, respondents mailed complainant a check 
dated September 10, 1962, in the amount of $407.50, which check 
was returned unpaid by the bank upon which it was drawn, with 
the notation “No Account.” Complainant has received no further 
payment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds resulting from the sale of the two cows, which com- 
plainant had consigned to respondents for sale at the stockyard 
on a commission basis, is an unjust and unreasonable practice in 
violation of section 307 of the act (7 U.S.C. 208). Madden v. 
Waller, et al., 19 A.D. 16, 19 (1960); Call v. Winter Livestock 
Commission Company, 10 A.D. 839 (1951). Accordingly, respond- 
ents should be ordered to pay complainant, jointly and severally, 
the amount of the net proceeds of the sale of the cattle. Of 
course, payment to complainant of a total of $407.50, with inter- 
est, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant within 30 days from the date hereof the sum 
of $407.50, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8390) 


ELMER WEIDLER v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2898. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 13, 1962, in which complainant seeks 
reparation in the amount of $252.50, alleged to be the net pro- 
ceeds from the sale of one Holstein cow, consigned by complain- 
ant to respondents for sale on a commission basis at respondents’ 


auction. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 7, 1963. A copy of the investigative report was 
served on complainant on February 6, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Elmer Weidler, is an individual residing at 
Northwood, Iowa. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 4, 1962, complainant consigned one Hol- 
stein cow to respondents for sale at the stockyard. The cow was 
transported by respondents to the stockyard on the same date 
for sale at auction on September 6, 1962. In purported payment 
of the net proceeds from the sale of the cow, respondents sent 
complainant a check, dated September 10, 1962, in the amount of 
$252.50, which check was returned unpaid by the bank upon 
which it was drawn. Complainant has received no further pay- 
ment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 CFR 
202.41(c)). Respondents’ failure to pay complainant the net 
proceeds from the sale of the consigned cow, sold at the stock- 
yard for the account of complainant, constitutes an unjust and 
unreasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). 
Accordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the net proceeds of the sale 
of the animal. Of course payment to complainant of a total of 
$252.50, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer and Jim Nielsen, d/b/a Helmer & Jim 
Nielsen Dairy Cattle Market, shall jointly and severally pay the 
complainant within 30 days from the date hereof the sum of 
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$252.50, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8391) 


EDWIN ZUELKE v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2900. Decided May 14, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on September 28, 1962, in which complainant seeks 
an award of reparation in the amount of $1,252.20, alleged to be 
the net proceeds resulting from the sale of 10 head of Holstein 
dairy cattle, consigned to respondents for sale at auction on Sep- 
tember 6, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on January 10, 1963. A copy of the investigative report was 
served on complainant on January 14, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
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respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. © 


FINDINGS OF FACT 


1. Complainant, Edwin F. Zuelke, an individual, owns and 
operates a farm in Woerth County, Iowa. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own ac- 
count and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 5, 1962, complainant consigned 10 head of 
Holstein dairy cattle to respondents for sale at the stockyard at 
the September 6, 1962, auction. The animals were transported to 
the stockyard by a truck driver employed by respondents. In 
purported payment of the net proceeds from the sale of the 10 
animals, respondents sent complainant a check dated September 
8, 1962, in the amount of $1,252.20, which check was returned 
by the bank upon which it was drawn because of insufficient 
funds. Complainant has received no further payment from re- 
spondent. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the net 
proceeds from the sale of consigned livestock, sold at the stock- 
yard for the account of complainant, is an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 208). 
Madden Vv. Waller, et al., 19 A.D. 16, 19 (1960). Complainant is 
therefore entitled to reparation in the amount of the net proceeds 
of the sale of his 10 animals and respondents are jointly and 
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severally liable for the full amount. Of course, payment to com- 
plainant of a total of $1,252.20, with interest, will discharge his 


claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $1,252.20, with interest thereon at the rate of 5% per 
annum from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8392) 


In re RUDY SCHENKEL. P&S Docket No. 2847. Decided May 16, 
1963. 


Registration and Bonding Provisions—Cease and Desist 
Default 


Respondent, a registered dealer under the act, is ordered to cease and desist 
from engaging in market agency activities without being registered and 
bonded as required by the act. 


Garrett N. Wyss, for complainant. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 25, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock for his own account and is charged with 
purchasing livestock on a commission basis as a market agency 
without being registered with the Secretary so to transact busi- 
ness and without filing and maintaining a reasonable bond or its 
equivalent. A copy of the complaint and a copy of the rules of 
practice were served upon respondent January 29, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
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after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.09(c) of the rules of practice. 
On April 1, 1963, the hearing examiner filed a report recom- 
mending that respondent be found to have violated the act as 
charged and be ordered to cease and desist from such violations. 
Na exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Pilot Point Livestock Exchange, Inc., stockyard, Pilot 
Point, Texas, and the Wills Point Livestock Commission Com- 
pany stockyard, Wills Point, Texas, are now and were at all 
times mentioned herein posted stockyards subject to the provi- 
sions of the act. 


2. Respondent, Rudy Schenkel, is an individual whose mailing 
address is Route 2, Box 198, Dallas, Texas. Respondent is regis- 
tered with the Secretary as a dealer under the act, and at all 
times mentioned herein was so registered. 


3. During the period September 13, 1962, to January 25, 1963, 
respondent engaged in the business of purchasing livestock in 
commerce on a commission basis as a market agency at the stock- 
yards without being registered with the Secretary so to transact 
business and without filing and maintaining a reasonable bond or 
its equivalent. 


4. Respondent was notified by letters dated August 1 and 15, 
1962, of the registration and bonding requirements of the act and 
the regulations issued thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a market agency under 
the act without a reasonable bond or its equivalent, as set forth 
in Finding of Fact 3, constitutes a willful violation of section 
312(a) of the act (7 U.S.C. 213 (a) ) and sections 201.29 and 201.30 
of the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 
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20 A.D. 1112 (1961). In addition, respondent’s operation in busi- 
ness aS a market agency under the act without being registered 
so to operate as set forth in Finding of Fact 3, constitutes a will- 
ful violation of sections 303 and 312(a) of the act and section 
201.10 of the regulations issued thereunder. See, e.g., In re T. K. 
Chaddock, 20 A.D. 840 (1961). Subsequent to the violations in- 
volved herein, respondent filed an application for registration 
as a market agency together with a surety bond which meets the 
bonding requirements of the act and the regulations issued there- 
under. In view of the foregoing, the suspension of respondent 
as a registrant under the act is not warranted, but he should 
be ordered to cease and desist from the violations found herein, 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from operating as a market 
agency within the meaning of the act, buying or selling livestock 
in commerce on a commission basis, without being registered so 
to transact business and without furnishing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8393) 


In re ARDEN VIETMEIER. P&S Docket No. 2845. Decided May 16, 
1963. 


Bonding Requirements—Suspension of Registration 


Respondent is suspended as a registrant under the act until he fully complies 
with the bonding requirements of the act. 


Garrett N. Wyss, for complainant. Respondent pro se. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed January 24, 1963, by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock for his own account in commerce 
and is charged with engaging in business without maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations. A copy of the complaint and a copy of the rules of 
practice were served upon respondent January 28, 1963. 


The respondent filed an answer February 4, 1963, admitting, 
in effect, the material allegations of the complaint. Respondent 
further stated that he was attempting to acquire a bond. The 
matter was referred to John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice (9 
CFR 202.9(c)). On March 21, 1968, the hearing examiner filed 
a report recommending that respondent be found to have violated 
the act as charged, be ordered to cease and desist from such vio- 
lation and be suspended as a registrant under the act for a period 
of 20 days and thereafter until he complies with the bonding re- 
quirements of the act and the regulations issued thereunder. No 
exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Britton Sales Pavilion, Britton, South Dakota, the 
Hub City Livestock Sales Pavilion, Inc., Aberdeen, South Dakota, 
and the Sisseton Livestock Sales Pavillion, Sisseton, South Da- 
kota, are now and were at all times mentioned herein posted 
stockyards subject to the provisions of the act. 


2. Respondent, Arden Vietmeier, is an individual whose ad- 
dress is Britton, South Dakota. Respondent is now and was at all 
times material herein engaged in the business of a dealer, within 
the meaning of the act, and is registered with the Secretary un- 
der the act to buy and sell livestock in commerce for his own 
account. 


3. Respondent’s dealer bond terminated June 1, 1960. By let- 
ter dated June 2, 1960, respondent was notified of such termina- 
tion date and was informed that he would have to furnish a new 
bond if he continued to operate as a dealer buying and selling 
livestock in commerce for his own account. Respondent was fur- 
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ther notified by letters dated September 19, 1960, January 20, 
February 27, December 7, and December 22, 1961, that if he con- 
tinued to operate as a dealer he would have to furnish the re- 
quired bond. Notwithstanding such notices, respondent continued 
to engage in the business of buying and selling livestock in com- 
merce at the stockyards as a dealer without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the act 
and the regulations issued thereunder. 


CONCLUSIONS 


Respondent has been operating as a dealer under the act with- 
out bond coverage since June 2, 1960, despite repeated warning 
letters from complainant advising him that he was thereby in 
violation of the act and the regulations issued thereunder. Re- 
spondent’s operation in business as a dealer under the act with- 
out a reasonable bond or its equivalent constitutes a willful viola- 


| tion of section 312(a) of the act (7 U.S.C. 213(a)) and sec- 


tions 201.29 and 201.30 of the regulations issued thereunder (9 
CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 
125 (1957). 


Under the circumstances, respondent should be ordered to cease 
and desist from continuing to violate the aforementioned provi- 
sions of the act and the regulations and respondent should be 
suspended as a registrant under the act until he has achieved 
full compliance with respect thereto, as recommended by com- 


plainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer without providing and maintaining a reasonable bond 
or its equivalent as required by the act and the regulations issued 
thereunder. Respondent is suspended as a registrant under the 
act until he fully complies with the bonding requirements of the 
aforesaid act and regulations. At the request of respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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(No. 8394) 


LAWRENCE ARRETT v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2896. Decided May 20, 1968. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks repa- 
ration in the amount of $1,172.50, alleged to be the net proceeds 
from the sale of six Holstein heifers at respondents’ auction mar- 
ket. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on February 12, 1963. A copy of the investigative report 
was served on complainant on February 13, 1963. 


At the time of service of the complaint, respondents were no- 
tified in writing that an answer thereto should be filed within 
20 days after such service, and that failure to file an answer 
would constitute a waiver of oral hearing and admission of the 
facts alleged in the complaint (9 CFR 202.41(c)). Notwith- 
standing such notice of the applicable provisions of the rules of 
practice, respondents have not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lawrence Arrett, an individual, owns and 
operates a farm at Northwood, Iowa. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 5, 1962, complainant consigned six Holstein 
heifers to respondents for sale on a commission basis at the 
stockyard. The animals were transported to the stockyard by re- 
spondents. On September 6, 1962, complainant attended the auc- 
tion sale and witnessed the sale of his animals at the stockyard. 
In purported payment of the net proceeds from the sale of the 
heifers, respondents sent complainant a check, dated September 
10, 1962, in the amount of $1,172.50, which check was returned 
unpaid by the bank upon which it was drawn because of insuf- 
ficient funds. Complainant has received no further payment from 
respondents. 


4. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the net 
proceeds from the sale of the consigned heifers, sold at the stock- 
yard for the account of complainant, constitutes an unjust and 
unreasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). 
Accordingly, the respondents should be ordered to pay complain- 
ant, jointly and severally, the amount of the net proceeds from 
the sale of the animals. Of course, payment to complainant of 
a total of $1,172.50, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
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pay the complainant within 30 days from the date hereof the sum 
of $1,172.50, with interest thereon at the rate of 5% per annum 
from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8395) 


Fim G. KRULL v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2901. Decided May 20, 1963. 


Failure to Pay for Livestock Purchased— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on September 28, 1962, in which complainant seeks 
reparation in the amount of $440, alleged to be the purchase price 
of two Holstein heifers sold by complainant to respondents on 
August 17, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on February 12, 1963. A copy of the investigative report 
was served on complainant on February 11, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 


sum 
lum 


b/a 
‘ket 


3 an 
are 


ck- 
‘ter 
ym- 
eks 
‘ice 


rt, 
rt- 


nd- 
ort 


ti- 


uld 
cts 
ing 
ce, 


KRULL v. NIELSEN 535 
Cite as 22 A.D. 534 


respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Fim G. Krull, is an individual residing at a 
farm in Scarville, Iowa. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On August 17, 1962, Mr. Iverson, a respresentative of re- 
spondents, agreed to purchase two Holstein heifers from com- 
plainant for the account of respondents. The agreed purchase 
price for the two animals was $440. On August 18, 1962, a truck 
driver employed by respondents presented complainant with a 
check drawn on respondents’ account at the First National Bank 
of Emmons, Minnesota, in the amount of $440. The truck driver 
took the two heifers from the farm, and the animals were sub- 
sequently shipped to Texas. The check given complainant was 
returned by the bank unpaid, with a notation ‘‘No Account.” 
Complainant has received no further payment from respondents. 


4, The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
purchase price of the two heifers purchased in commerce for the 
account of respondents is an unjust and unreasonable practice 
in violation of the act. Hansen v. Kulow, 22 A.D. 84 (1963). Ac- 
cordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the purchase price of the 
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two heifers. Of course, payment to complainant of a total of 
$440, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $440, with interest thereon at the rate of 5% per annum 
from September 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8396) 


JAMES LOVICK v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2889. Decided May 20, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks 
reparation in the amount of $190, alleged to be the net proceeds 
from the sale of one cow consigned to respondents for sale at auc- 
tion on September 6, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on February 15, 1963. A copy of the investigative report 
was served on complainant on February 14, 1963. 
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At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, James Lovick, is an individual residing at 
Fertile, Iowa. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 3, 1962, complainant consigned one cow to 
respondents for sale at the September 6, 1962, auction at the 
stockyard. In purported payment of the proceeds of the sale of 
the cow, respondents sent complainant a check, dated September 
10, 1962, in the amount of $190, which check was returned un- 
paid by the bank upon which it was drawn with the notation 
“Account Closed.” Complainant has received no further payment 


from respondents. 
(err 
4. The complaint was filed within 90 days after the accrual 


of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in complaint, as provided in the rules of practice (9 CFR 
202.41(c)). Respondents’ failure to pay complainant the net 
proceeds from the sale of consigned livestock, sold at the stock- 
yard for the account of complainant, constitutes an unjust and 
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unreasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). Ac- 
cordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the net proceeds of the sale 
of the animal. Of course, payment to complainant of a total of 
$190, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay complainant, within 30 days from the date hereof, the sum 
of $190, with interest thereon at the rate of 5% per annum from 
October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8397) 


COTTINGHAM [AVESTOCK COMPANY v. F. J. GANNON. P&S Docket 
No. 2808. Decided May 21, 1963. 


Failure of Complainant to Prosecute’ Claim— 
Dismissal 


Under the rules of practice governing reparation proceedings no determina- 
tion other than the dismissal of the proceeding shall be made if com- 
plainant fails to file an opening statement of facts and the complaint 
is accordingly dismissed. 


Complainant and respondent pro se. Eva S. Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et s@q.), hereinafter 
referred to as the act. In a complaint filed on September 13, 1962, 
complainant sought reparation in the sum of $2,075, alleged to 
be the amount owed with respect to 166 pigs sold by it to re- 
spondent. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 


t] 


e 
g 


ct cas oe 


ee ee ee a ee oe ee 


a a Oo a 


ot (7 
. Ac- 
nant, 
. Sale 
al of 


Imer 
rally 
sum 
rom 


‘ket 


ina- 


aint 


COTTINGHAM LIVESTOCK CO. v. GANNON 539 
Cite as 22 A.D. 538 


the rules of practice (9 CFR 202.40), were served upon respond- 
ent on October 1, 1962. On the same date, a copy of the investi- 
gative report was served upon the complainant. 


On October 22, 1962, respondent filed an answer in which he 
alleged, inter alia, that 100 of the pigs had been ill upon arrival 
and had died within three weeks. On October 24, 1962, a copy of 
the answer was served upon complainant. On November 6, 1962, 
the latter requested an oral hearing. 


A hearing was originally set for January 17, 1963. Upon mo- 
tion of the complainant, a continuance was granted. Later, a 
hearing was set for 10 A. M., April 1, 1963, in room 2025, South 
Building, United States Department of Agriculture, Washington, 
D. C.; notice of which was given to the parties. The hearing was 
called at the time and place specified in the notice. No appearance 
was entered for either complainant or respondent. The failure to 
appear at the hearing constituted a waiver of the right to an 
oral hearing in the proceeding (9 CFR 202.48). 


In reparation proceedings under the act, a complainant has the 
burden of establishing that it is entitled to an award of repara- 
tion. Under the rules of practice, the information contained in 
the investigative report is considered as part of the evidence in 
the proceeding if the parties are given an opportunity to submit 
evidence in rebuttal. (9 CFR 202.40.) The information contained 
in the investigative report filed in this proceeding established 
that 166 pigs had been sold by complainant to respondent for a 
total of $2,075, and that in purported payment complainant re- 
ceived a check which was not honored by the bank upon which it 
was drawn. However, there is no evidence in the report which 
would establish that respondent is either a market agency, a 
stockyard owner, or a dealer, and, in reparation proceedings un- 
der the act involving livestock, the authority to order the pay- 
ment of reparation is limited to such three classes of persons. 


After the parties had waived their right to an oral hearing, 
Mr. Graham Cottingham, a partner of the Cottingham Livestock 
Company, was contacted by the presiding officer by telephone and 
given the option of having the claim in this proceeding deter- 
mined under the shortened procedure provided for in section 
202.53 of the rules of practice (9 CFR 202.53). Mr. Cottingham 
indicated that complainant would avail itself of the opportunity 
to establish the claim under such procedure. On April 8, 1963, 
complainant was informed that an opening statement of facts 
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should be filed within 20 days. Complainant failed to file such 
opening statement within the time allowed. Section 202.17 (h) 
of the rules of practice (9 CFR 202.17(h)) provides that no 
determination other than the dismissal of the proceeding shall be 
made if complainant fails to file an opening statement of facts. 
Accordingly, the complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8398) 


In re WESLEY WATERHOUSE, EILEEN KEUTER, AND DALE KEUTER, 
d/b/a CENTRAL CITY SALES COMPANY. P&S Docket No. 2613. 
Decided May 22, 1963. 


Prior Order Amended 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Respondent Wesley Waterhouse has petitioned to have the 
order of February 23, 1962 (21 A.D. 148), in part, suspending 
him as a registrant under the Packers and Stockyards Act until 
solvent modified so as to allow him to be employed by a stock- 
yard operator in order to earn a livelihood. 


Accordingly, the order of February 23, 1962, suspending re- 
spondent Waterhouse as a registrant under the act is suspended 
effective now but this respondent shall not operate in any ca- 
pacity for which registration under the act is required and in 
which he would incur personal financial obligation until he has 
demonstrated solvency and has filed the required bond. Cf. In re 
J. T. Heflin, 21 A.D. 779 (1962). No such modification of the 
order of February 23, 1962, is necessary to effectuate the petition 
of respondent Dale Keuter filed in this proceeding. 
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(No. 8399) 


Ep Boos v. GEORGE UMPHLET. P&S Docket No. 2922. Decided 
May 23, 1963. 


Failure by Clearor to Pay—Reparation Awarded— 
Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondent is ordered 
to pay to complainant the amount due. 


Complainant pro se. Garrett N. Wyss, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 19, 1963, in which it is alleged that on 
February 4, 1963, complainant had $392.53 on deposit with re- 
spondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on February 
4, 1963, complainant was advised to cease weighing cattle 
through respondent; that on February 13, 1963, complainant 
made demand upon respondent for the $392.53; that respondent 
admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 
$392.53. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on March 25, 1963. A copy of the investigative report was served 
on complainant the same day. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Ed Boos, an individual residing at Gower, 
Missouri, is now and was at all times material herein, registered 
with the Secretary of Agriculture as a dealer buying and selling 
livestock in commerce for his own account. 


2. Respondent, George Umphlet, an individual residing at 
R.F.D. 5, St. Joseph, Missouri, is now and was at all times ma- 
terial herein, registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce for his own 
account and as a market agency providing clearing services. 


3. On February 4, 1963, complainant had on deposit with re- 
spondent $392.53, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $392.53 de- 
posit money. Respondent, on February 13, 1963, refused to pay 
the sum demanded, but did acknowledge that such sum was due 
and owing to complainant. 


4, The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the respond- 
ent for use by the latter as “margin money” in financing com- 
plainant’s livestock transactions, is an unjust and unreasonable 
practice in violation of section 307 of the act (7 U.S.C. 208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, Ed 
Boos, within 30 days from the date hereof, the sum of $392.53, 
with interest thereon at the rate of 5% per annum from March 
1, 1963, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8400) 


W. C. CoomMBs v. HUDSON COE COMMISSION COMPANY. P&S 
Docket No. 2807. Decided May 23, 1963. 
Failure to Sustain Burden of Proof—Accounting— 
Dismissal 

It is concluded that complainant consignor failed to establish any mix-up in 
the consigned livestock or any inaccuracy in the scale at the stockyard 
in support of an alleged improper accounting and the complaint is dis- 
missed. 


Complainant pro se. Ronald E. Runge, of Sioux City, Iowa, for respondent. 
Martha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on April 16, 1962, 
complainant seeks reparation in the amount of $690.43, which he 
alleges represents the amount due on the sale of 19 steers con- 
signed to respondent at the Sioux City Stockyards, Sioux City, 
Iowa. Complainant alleges that the 19 steers should have aver- 
aged 1100 pounds or more instead of the average weight of 996 
pounds shown by the scale tickets, and that the steers should 
have sold for $25.50 per hundredweight instead of the $24.50 per 
hundredweight which he received from the respondent for the 


steers. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on October 11, 1962. A copy of the investigative report was 
served upon complainant on October 12, 1962. Respondent filed 
an. answer on October 29, 1962, expressly denying that any mix- 
up or mistake was made with respect to complainant’s cattle or 
that complainant’s cattle were sold under any name other than 
that of complainant. Respondent moved that the complaint be 
dismissed, which motion was denied on December 10, 1962. 


Respondent requested an oral hearing which was held at Sioux 
City, Iowa, on February 5, 1963. Martha Jane Peterman, Office 
of the General Counsel, United States Department of Agriculture, 
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was presiding officer. Complainant appeared pro se and testified 
in his own behalf. Noel Coombs also testified for complainant. 
Respondent was represented by Ronald E. Runge, Attorney, 
Sioux City, lowa. Louis Ritz, Howard Larson, Clarence Groepper, 
Robert Sargent, and Samuel R. Ayres testified for respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, W. C. Coombs, whose address is Alta, Iowa, 
is an individual engaged in farming and raising cattle. 


2. Respondent, Hudson Coe Commission Company, a partner- 
ship consisting of Howard Larson, Dean H. Larson, and Louis 
Ritz, is now, and was at all times material herein, engaged in 
the business of a market agency, registered with the Secretary 
of Agriculture to buy and sell livestock on a commission basis at 
the Sioux City Stockyards, Sioux City, Iowa, a posted stockyard 
subject to the provisions of the act, hereinafter referred to as 
the stockyard. 


38. On January 15, 1962,-complainant delivered 19 steers, 2 
cows, and 1 heifer by truck, driven by Donald Holstein, to the 
stockyard consigned to the respondent. The cattle were received 
at the stockyard at approximately 7:30 p.m. by the Esse Night 
Service, an independent driving agency operated by Lyman Esse. 
After receipt, the animals were yarded in block 20 pen 128. 


4. The complainant’s steers, the only cattle over which there 
is a controversy, were subsequently yarded separately by the 
driving agency in block 11 pen 62, a pen assigned to the respond- 
ent. 


5. At approximately 7:00 a.m. January 16, 1962, respondent 
took custody of the cattle from the driving agency. At ap- 
proximately 7:30 a.m. January 16, 1962, the respondent moved 
the complainant’s 19 steers to block 11 pen 79 where they were 
again yarded separately. All of the other gates in the alley were 
closed during the period of time when complainant’s 19 steers 
were being moved to pen 79 from pen 62. 


6. The scales of the stockyard were balanced at 11:42 a.m. 
on January 16, 1962. At approximately 11:40 a.m. complainant’s 
steers were driven to the scales and they were weighed at 11:42 
a.m. Scale ticket 26903 records the 19 steers at the weight of 
18,935 pounds, 
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7. The 19 steers were sold on January 16, 1962, by the re- 
spondent to Armour and Company for $24.50 per hundred- 
weight. The price at which the respondent sold the 19 steers 
represented the market price prevailing at the stockyard that day 
for steers of similar grade and quality to those of complainant’s 
steers. Respondent has accounted to complainant for the sale of 
the 19 steers on the basis of the weight of 18,935 pounds, shown 
on the scale ticket, and for the price of $24.50 per hundred- 
weight. 


8. On February 8, 1962, complainant consigned to the re- 
spondent 10 steers from the same lot as the 19 steers. These 
steers had been on the same feed as the 19 steers, and sold at the 
stockyard at a total weight of 10,890 pounds, for $25.50 per 
hundredweight, although the prevailing market price on Febru- 
ary 8, 1962 was lower than it was on January 16, 1962. 


9. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


Complainant contends that he consigned to respondent 19 
steers that should have averaged 1100 pounds per head and not 
the 996 pound average weight for which respondent accounted 
to him. Complainant further contends that the cattle must have 
been mixed with others and that he was paid on the basis of the 
weight of someone else’s animals. 


The act provides, inter alia, that money damages may be 
awarded to persons injured by reason of a market agency’s fail- 
ure to render reasonable stockyard services. A failure to give a 
proper accounting with respect to the disposition of cattle con- 
signed for sale at a posted stockyard constitutes a failure to ren- 
der reasonable stockyard services on the part of a market agency. 
James F. Kane v. National Livestock Commission Company, 15 
A.D. 1303 (1956) ; John V. Goodson Vv. Harry C. Daniels, 17 A.D. 
546 (1958); Hartsock v. Moody Livestock Comm’n Co., 21 A.D. 
267 (1962). 


However, evidence of a mix-up or improper accounting is 
lacking in the record. Complainant’s animals were yarded separ- 
ately by the driving agency. The cattle were accepted by re- 
spondent from the driving agency. The steers, which were in 
block 11 pen 62, were counted at this time by an employee of 
the respondent and there were 19 steers. Approximately 30 min- 
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utes later the steers were moved to block 11 pen 79, where they 
were again yarded separately. While they were being moved, all 
the gates in the alley were shut so the steers could not have been 
mixed with other cattle at this time. The complainant’s steers 
were counted by an employee of respondent after they were 
yarded in pen 79. There were again 19 steers at this time. After 
the complainant’s cattle were moved from pen 62 to pen 79, 
cattle belonging to a Mr. Harpenau, were moved into block 11 
pen 62. One of the employees of respondent testified that there 
were no steers in block 11 pen 62 at the time that they moved 
Harpenau’s cattle into this pen. There was only one other draft 
of 19 steers consigned to the respondent on January 16, 1962. 
However, these steers were black cattle, with possibly a few 
shorthorns, while complainant’s cattle were white-faced here- 
fords. The owner of the other draft of 19 steers followed his 
cattle to the scales and watched them while they were being 
weighed. In view of the foregoing evidence, it is concluded that 
complainant’s cattle could not possibly have been mixed with 
this other draft of 19 steers or with any other animals. 


There is no contention made by the complainant that the scales 
on which the cattle were weighed were inaccurate nor is there 
any evidence with respect to any such inaccuracy. The investiga- 
tive report discloses no irregularities in the weighing or handling 
of complainant’s steers on the scales. Therefore, the weights as 
estimated by complainant and his witness cannot be accepted as 
overriding the scale tickets. Cletus L. Biver v. Producers Live- 
stock Comm. Assn., 7 A.D. 867 (1948); F. A. Adamcik v. Scott 
Livestock Comm. Co., et al., 6 A.D. 1142 (1947) ; Miller v. Union 
Stock Yard Company, 21 A.D. 1012 (1962) ; Drake v. John Clay 
& Co., et al., 22 A.D. 80, 84 (1963). 


The steers consigned to the respondent were sold at the market 
price prevailing at the stockyard on January 16, 1962, for steers 
of similar grade and quality to those of complainant’s steers. 
There is no evidence that respondent failed to obtain. the highest 
price available for the livestock sold. 


Even assuming complainant proved that he delivered steers 
weighing more than the weights shown on the scale tickets, the 
respondent has met its burden of coming forward with evidence 
that it exercised the requisite care so that any alleged loss could 
not have been caused by negligence on its part or on the part of 
the driving agency. Rocha v. Calif. Farm Bureau Mktg. Assoc., 
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21 A.D. 1100, 1104 (1962). Accordingly, the complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties. 


(No. 8401) 


In re L. RAY WEBB. P&S Docket No. 2860. Decided May 24, 1963. 


Registration and Bonding Requirements—Suspension 
of Registration—Consent Order 


Respondent, a registered dealer under the act to purchase livestock for 
slaughte# purposes only, is ordered to cease and desist from engaging 
in the complained of violations including dealer operations in the pur- 
chasing o* livestock for his own account without being so registered and 
bonded and is suspended as a registrant under the act for 45 days. 


Earl L. Saunders, for complainant. W. A. Keils, Jr., of Teague, Texas, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on February 15, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges re- 
spondent with violating sections 303 and 312(a) of the act (7 
U.S.C. 208, 213(a)), sections 201.10 and 201.29 of the regula- 
tions issued under the act (9 CFR 201.10, 201.29), and section 
10 of the Federal Trade Commission Act (15 U.S.C. 50), which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by virtue of the provisions of section 402 (7 
U.S.C. 222) of the latter act. Respondent filed an amended an- 
swer to the complaint on April 30, 1963. Respondent, in such 
amended answer: (1) admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) states that for the purposes of this proceeding and 
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for such purposes only, the order in this proceeding may con- 
tain findings of fact and conclusions based upon the allegations 
of the complaint as the findings of fact and conclusions of the 
Secretary of Agriculture; (3) waives oral hearing and the re- 
port of the hearing examiner; and (4) consents to the issuance 
of the order set forth below. Complainant has recommended that 
the order to which respondent has consented be issued. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- 
afver referred to as the stockyard, is now, and at all times 
material herein was, a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent is now, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to pur- 
chase cattle, sheep, goats and swine for the account of the Ver- 
non Calhoun Packing Company, Palestine, Texas, for slaughter 
purposes only. 


3. Cattle purchased at the stockyard may be removed from 
the stockyard only upon delivery by the purchaser to the stock- 
yard Company*of a properly executed clearance card which 
shows, among other things, the person to whom the cattle are 
to be delivered. Cattle purchased at the stockyard which are 
afflicted with certain conditions, including cancer eye, mastitis 
and lumpy jaw, may be removed from the stockyard only to es- 
tablishments at which veterinary post-mortem inspection is main- 
tained. 


4. Respondent, on or about the dates set forth below and at 
divers other times during the months March through June, 1961, 
purchased cattle at the stockyard for his own account. Most of 
the cattle so purchased by respondent were afflicted with cancer 
eye, mastitis, lumpy jaw, or other condition requiring that such 
cattle be slaughtered under veterinary post-mortem inspection. 
Respondent purchased such cattle in the name of the Estes Pack- 
ing Company, Fort Worth, Texas, an establishment at which 
veterinary post-mortem inspection is maintained. Respondent, in 
order to remove such cattle from the stockyard, caused the 
Thornton Clearing Agency to issue clearance cards showing the 
Estes Packing Company as the company to which such cattle 
were to be delivered. Such cattle were not purchased by the Estes 
Packing Company, nor were such cattle delivered by respondent 
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to the Estes Packing Company. Copies of the false and incorrect 
clearance cards were made a part of the accounts and records 
of the Forth Worth Stock Yards, a corporation subject to the 
provisions of the act. 


Date 
1961 No. Head 


March 9 
March 16 
March 80 
May 4 
June 8 
June 14 
June 16 
June 29 
June 29 


-_ 
ON kK OOH 


_ 


5. Respondent, during the months March through June, 1961, 
engaged in the business of buying and selling cattle in commerce 
for his own account without being registered with the Secretary 
of Agriculture under the act as a dealer to buy and sell livestock 
in commerce for his own account and without furnishing a bond 


to cover such dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has wilfully violated sections 303 and 
312(a) of the act (7 U.S.C. 203, 213(a)), sections 201.10 and 
201.29 of the regulations issued under the act (9 CFR 201.10, 
201.29), and section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), which section is incorporated in and made a part of 
the Packers and Stockyards Act by virtue of the provisions of 
section 402 (7 U.S.C. 222) of the latter act. 


Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Purchasing livestock in commerce for his own account 
or the accounts of others and, in connection with such purchases, 
making any false representation concerning the person, firm, or 
corporation for whose account such livestock is purchased. 
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(2) Making or causing to be made any false entry in any 
account, record, or memorandum kept by any person, firm, or 
corporation subject to the provisions of the Packers and Stock- 
yards Act, 1921, as amended and supplemented. 


(3) Engaging in the business of buying or selling livestock 
in commerce for his own account without being properly regis- 
tered with the Secretary of Agriculture under the Packers and 
Stockyards Act, 1921, as amended and supplemented, and with- 
out furnishing and maintaining a reasonable bond or its equiva- 
lent as required by said act and the regulations issued there- 
under. 


Respondent’s registration under the Packers and Stockyards 
Act, 1921, as amended and supplemented, is suspended for a 
period of 45 days from the effective date of this order. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the 
parties. 


(No. 8402) 


RALPH JOHNSON v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2881. Decided May 27, 1963. 


Failure to Pay Consignment Proceeds— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Deciston by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et geq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which it is alleged that com- 
plainant consigned two head of cattle to respondents for sale at 
respondents’ auction market on September 6, 1962, and that re- 
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spondents have failed to remit the net proceeds of the sale to 
complainant. Reparation is sought in the amount of $405. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on February 12, 1963. A copy of the investigative report was 
served on complainant on February 11, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. The complainant, Ralph Johnson, is an individual residing 
at Alden, Minnesota. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing businss as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with Secretary of Agri- 
culture to buy and sell livestock in commerce for their own ac- 
count and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 5, 1962, Elmo Iverson, a representative of 
respondents’ firm, solicited and obtained the consignment of two 
cows from complainant. It was agreed that respondents would 
charge $10.00 per head as marketing charges. The cows were 
transported to the stockyard on the same day for sale the fol- 
lowing day at auction. In purported payment of the net proceeds 
of the sale of the two cows, respondents mailed complainant a 
check dated September 10, 1962, in the amount of $405. Com- 
plainant has not presented the check to the bank for payment, 
having been advised by respondents’ attorney that there were 
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“no funds to cover this check.” Complainant has received no 
further payment from respondents. 


4, The complaint was filed witnin 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
net proceeds from the sale of consigned livestock, sold at the 
stockyard for the account of complainant, is an unjust and un- 
reasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960); 
Call v. Winter Livestock Commission Company, 10 A.D. 8389 
(1951). Accordingly, respondents should be ordered to pay com- 
plainant, jointly and severally, the amount of the net proceeds 
of the sale. Of course, payment to complainant of a total of $405, 
with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen & Jim Nielsen, d/b/a Helmer & 
Jim Nielsen Dairy Cattle Market, shall jointly and severally pay 
complainant within 30 days from the date hereof the sum of 
$405, with interest thereon at the rate of 5% per annum from 
October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8403) 


In re M. L. HART. P&S Docket No. 2863. Decided May 28, 1963. 
Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued April 5, 1963, in part, suspending respondent 
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as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. 
On May 27, 1963, complainant recommended that such suspen- 
sion be terminated as respondent is no longer engaged in busi- 
ness as a dealer. Accordingly, that part of the order of April 
5, 1963, suspending respondent as a registrant under the act is 
hereby suspended but respondent shall not operate in any 
capacity for which registration under the act is required and in 
which he would incur personal financial obligation until he has 
filed the required bond. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8404) 


SAM McCurRRY v. CATTLEMEN’S LIVESTOCK AUCTION MARKET, 
INC. P&S Docket No. 2731. Order issued May 9, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8405) 


MUTUAL PRODUCE, INC. v. I. A. HARPER AND SON. PACA Docket 
No. 8846. Decided May 3, 1963. 


Petition for Reconsideration—Dismissal 


The order of April 2, 1963, is supported by the evidence and the law appli- 
cable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 2, 1963, awarding reparation to 
complainant against respondent in the amount of $181.95, with 
interest. A copy of this order was served on complainant on 
April 3, 1963. Complainant filed a petition for reconsideration on 
April 5, 1963, and a supplement to its petition on April 10, 1963. 
Since the filing of the petition, as well as the filing of the supple- 
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ment to the petition, occurred within the 10-day period allowed 
for that purpose, the order of April 2, 1963, was automatically 
stayed in accordance with section 47.24(a) of the rules of prac- 
tice (7 CFR 47.24(a)). 


Complainant in its petition, contends that the order of April 
2, 1963, is in error in that we failed to give proper weight to 
certain contentions advanced by complainant. We have recon- 
sidered our order of April 2, however, and find that complain- 
ant’s contentions are without merit and that the order of April 
2, 1963, is supported by the evidence and by the law applicable 
thereto. Accordingly, complainant’s petition is hereby dismissed 
without prior service upon respondent. 


The order of April 2, 1963, is hereby reinstated, except that 
the reparation awarded in that order shall be paid within 30 
days from the date of this order. 


This order shall be published and copies served upon the par- 
ties. 


(No. 8406) 


Six L’s PACKING Co., INC. v. NAT FEINN & SON. PACA Docket 
No. 8582. Decided May 9, 1963. 


Failure to Sustain Burden of Proof—Contract Term— 
Loss in Repacking 


As both parties failed to sustain their positions as to meaning of vendor’s 
protection against excessive loss in repacking and, in any event, as re- 
spondent buyer failed to establish quantity of tomatoes lost in repack- 
ing, respondent liable to complainant for total purchase price. 


Failure to Sustain Burden of Proof—Suitable Shipping 


Condition—Damages 


It is concluded that respondent failed to prove breach of warranty of suit- 
able shipping condition or damages resulting from alleged breach and 
accordingly reparation awarded. 


Joseph A. Varon, of Hollywood, Florida, for complainant. Respondent pro se. 
William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.). An 
informal complaint was filed March 16, 1961, and the formal 
complaint was filed October 4, 1961. Complainant seeks an award 
of reparation in the amount of $1,583.70, which is alleged to be 
the balance of the total purchase price of two carloads of toma- 
toes sold by complainant to respondent in December 1960. 


A copy of the formal complaint and a copy of the investigation 
report prepared by the Department were served upon respondent 
on November 14, 1961. A copy of the report of investigation was 
served upon complainant on November 9, 1961. 


Respondent filed an answer on November 28, 1961, denying 
liability. It is alleged that complainant failed to deliver the kind, 
size, and quality of tomatoes ordered by respondent. Respondent 
requested an oral hearing. 


An oral hearing was held as Fresno, California, on June 29, 
1962. Complainant was not present nor represented at the hear- 
ing, but the deposition of William Lipman, Assistant Secretary 
and General Manager of complainant, was offered and received 
in evidence by the presiding officer. Charles Feinn appeared and 
testified on behalf of respondent. Samuel Finkle also testified on 
behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Co., Inc., is a corporation 
whose address is Post Office Box 2951, Hollywood, Florida. 


2. At the time of the transactions involved herein, respond- 
ent, Nat Feinn & Son, was a partnership composed of Nathan 
Feinn and Charles F. Feinn, whose address was 301 Santa Fe 
Avenue, Fresno, California. It was licensed under the act. The 
partnership was dissolved in May 1961 and the business taken 
over by a corporation, Nat Feinn & Son, which is now licensed 
under the act. 


3. On December 26, 1960, William Lipman, Assistant Secre- 
tary and General Manager of complainant, and Charles F. Feinn 
discussed the possible purchase by respondent of a carload of 6x7 
tomatoes, 85 percent U.S. No. 1 quality, in 60-pound wire-bound 
crates, at $3.50 per crate, f.o.b., Immokalee, Florida. Later that 
same day, respondent sent complainant the following telegram: 
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“YOU CAN LOAD US TODAY A 508 60 POUND W/B 
STRAIGHT 6x7 CAR IF YOU CAN BILL US 3.50 AND 
PROTECT US AGAINST EXCESSIVE COLD 
WEATHER AND OTHER DAMAGING DEFECTS 
CALL US FOR ROUTING AND HEATING INSTRUC- 
TIONS.” 


4. On December 27, 1960, complainant shipped 537 crates 
of tomatoes from Immokalee, Florida, to respondent in Fresno, 
California, in car NRC 16157 and mailed respondent an invoice 
for the purchase price of $1,879.50. This load was federally in- 
spected between 12:30 p.m. December 26 and 3:15 p.m. Decem- 
ber 27, 1960, and the tomatoes were certified to be “U.S. Com- 
bination, approximately 85% U.S. No. 1 quality,” with no decay. 


5. On January 3, 1961, car NRC 16157 arrived in Fresno, 
California, and the tomatoes were unloaded. On January 9, 1961, 
at 11:30 a.m. Federal inspection of 400 of the 537 crates shipped 
was made in respondent’s packing house. The inspection was re- 
stricted at respondent’s request to condition only. The condition 
of the tomatoes was certified to be as follows: 


“Averages approximately 45% mature green, 25% turn- 
ing, 20% ripe. Decay in most crates from 1% to 6%, in 
some 10% to 60%, in few none; averaging approximately 
9% for lot, mostly watery decay. Average 1% soft or 
bruised.” 


6. On January 9, 1961, respondent notified complainant by 
wire of the inspection results. On January 31, 1961, respondent 
sent complainant an accounting, together with a check in the 
sum of $1,115.21. The difference between this amount and the 
invoice price, or $764.29, was accounted for on the basis of ex- 
cessive loss of tomatoes during packing over 10 percent of the 
gross weight of tomatoes shipped. 


7. On January 4, 1961, in the course of interstate commerce, 
complainant sold to respondent one carload of 6x7 tomatoes, 85 
percent U.S. No. 1 quality, in 60-pound wire-bound crates, at $3 
per crate, f.o.b., Immokalee, Florida. 


8. On January 5, 1961, complainant shipped from Immokalee, 
Florida, to respondent in Fresno, California, in car ART 31912, 
404 crates of 6x7 tomatoes and 128 crates of 6x6 tomatoes. Fed- 
eral inspection of the tomatoes at shipping point was begun at 
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3 p.m. January 4 and was completed at 6 p.m. January 5, 1961. 
These tomatoes were certified to be “U.S. Combination with ap- 
proximately 85 percent U.S. No. 1 quality,” with no decay. 


9. On January 6, 1961, as a result of a telephone conversa- 
tion, the parties agreed that respondent would handle the 6x6 
tomatoes for the account of complainant. 


10. At 11:50 p.m., January 11, 1961, car ART 31912 arrived 
in Fresno, California. The car was placed on respondent’s siding 
the next day and the tomatoes were unloaded. On January 16, 
1961, at 11 a.m. a Federal inspection restricted to condition only 
was made of the 532 crates in respondent’s packing house. The 
condition of the tomatoes was certified to be as follows: 


“Averages approximately 55% mature green, 20% turn- 
ing, 5% pink and 5% hard ripe. From 4% to 17%, aver- 
ing 8% damage by bruised, sunken discolored areas. 
From 1% to 10%, averaging 6% cuts showing dark dis- 
coloration. In most samples from 1% to 65% decay, in 
some samples none, averaging approximately 13% for 
entire lot; most soft and watery in advanced stages.” 


11. On January 16, respondent sent complainant the follow- 
ing telegram: 
“RAN YOUR CAR TOMATOES ART 31912 TODAY 
GOVERNMENT INSPECTION SHOWS 13 PERCENT 
DECAY HANDLING SAME BASIS LAST CAR AS 
TO EXCESSIVE SHRINKAGE WILL SEND YOU 
GOVERNMENT PAPERS.” 
On January 17, complainant sent respondent the following 
telegram: 

ink ' 

, “REFERENCE ART 31912 THERE WAS NO WAR- 
RANTY THROUGH ROOMS ON THIS CAR WRIT- 
ING YOU TODAY.” 

12. On January 31, 1961, respondent sent complainant an 
accounting with respect to the tomatoes in this second car, to- 
gether with a check in the amount of $904.59. 


13. The informal complaint was filed March 16, 1961, which 
was within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


The evidence established that complainant is a packer of to- 
matoes grown by itself and other growers; that respondent is a 
repacker of tomatoes for consumer use; and that complainant 
and respondent have done business for about three years prior to 
the hearing. On December 26, 1960, William Lipman, Assistant 
Secretary and General Manager of complainant, telephoned 
Charles F. Feinn and they discussed market and weather condi- 
tions in Florida relative to tomatoes. Lipman testified that Feinn 
agreed in this conversation to purchase one carload of 6x7 toma- 
toes, 85 percent U.S. No. 1 quality, in 60-pound wire-bound 
crates, at $3.50 per crate, f.o.b. Immokalee, Florida, with com- 
plainant protecting against frost damage. Feinn denied that he 
agreed to purchase any tomatoes in that conversation and testi- 
fied that he first ordered tomatoes from complainant in his tele- 
gram of December 26 (Finding of Fact No. 3). The wording of 
this telegram, which complainant admitted receiving, is not in- 
dicative of a confirmation of a prior sale. Furthermore, Feinn’s 
testimony as to the conversation is corroborated by an employee 
of respondent, Samuel Finkle, who testified that he listened to 
Feinn’s side of the conversation. It is concluded that the tele- 


gram constituted an offer to purchase which offer complainant 
accepted either by shipment of the car or in the telephone con- 
versation that same day concerning the routing and heating in- 
structions. 


Feinn testified that by the words “Protect Us Against Exces- 
sive Cold Weather and Other Damaging Defects” he intended to 
convey that respondent was to be protected for all tomatoes lost 
during the ripening and packing process due to frost damage or 
any other defect in excess of the normal 10 percent loss or shrink- 
age expected in a carload of tomatoes grading 85 percent U.S. 
No. 1 or better when shipped. Feinn urges that this interpreta- 
tion is supported by the inference arising from complainant’s 
wire of January 17, 1961, as to the second carload reading, 
“THERE WAS NO WARRANTY THROUGH ROOMS ON THIS 
CAR.” Feinn also testified that, six other carloads of tomatoes 
received from Florida in 1960 and 1961 had 10 percent or less 
shrinkage in repacking and that it is the, custom of the trade in 
connection with protection agreements to protect the buyer for 
loss in excess of 10 percent of the tomatoes received unless the 
agreement specifies a different percentage. On the other hand, 
Lipman testified that in prior dealings with respondent 15 percent 
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was considered as normal shrinkage. Although Feinn admitted 
that complainant had protected respondent for shrinkage over 
15 percent:on one or two loads in the past, he testified that this 
percentage had been specifically agreed upon. 


While the evidence is clear that as to the first shipment re- 
spondent was to be protected for excessive loss from all defects 
during the repacking process, there is not a preponderance of 
the evidence to support the position of either party with respect 
to the meaning of excessive loss. But even if this issue could be 
determined, there is not sufficient probative evidence to establish 
the quantity of tomatoes lost in repacking, as will be seen herein- 
after. 


Complainant has raised numerous objections to the evidence 
submitted by respondent as to its handling of the tomatoes. For 
instance, complainant points to the fact that the Federal inspec- 
tion was not made until six days after arrival and then only 
with respect to 400 boxes of the 537 received, and that such 
inspection only showed 9 percent decay and 1 percent soft or 
bruised. Complainant also points out that respondent did not 
submit any verification of the packout including dump cer- 
tificates. 


At the oral hearing, Feinn testified that an earlier inspection 
was not obtained because the tomatoes were not sufficiently ripe 
on arrival to make it economically feasible to pack them and that 
respondent handled the tomatoes to the best of its ability. The 
only other evidence with respect to the handling of the tomatoes 
is respondent’s accounting dated January 31, 1961, and Feinn’s 
letter to the Department dated April 21, 1961, which is a part 
of the report of investigation. The accounting reads as follows: 





537 crates @ 60# 32,220 Gr. Wt. 

Less 10% 8,222 Normal waste 
28,998 

1145 @ 17.5% 20,088 Actual wt. packed 





8,960 Over and above normal 
shrinkage 
.0853 cost per Ib. 





764.29 
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Respondent paid complainant $1,115.21, the difference between 
the invoice price of $1,879.50, and the sum of $764.29. In the 
letter of April 21, 1961, Feinn states that from January 10 
through January 19, 1961, inclusive, it packed out 1,145 pack- 
ages, each containing 20 14-ounce tubes of tomatoes, weighing 
a total of 20,038 pounds. In computing the delivered cost of 8.53 
cents per pound, respondent used the invoice price of $1,879.50, 
plus freight of $864.01, or a total of $2,743.51. 


Respondent had the burden of proving by a preponderance of 
the evidence the quantity of tomatoes lost in repacking. The Fed- 
eral inspection on January 9 disclosed an average of 9 percent 
decay and 1 percent soft or bruised, whereas respondent con- 
tends that over 37 percent of the tomatoes were dumped. Re- 
spondent has submitted no original records or other evidence to 
substantiate its accounting and statements. Under the circum- 
stances, it is concluded that respondent has failed to sustain the 
necessary burden of proof. D. J. Fletcher v. Ozark Packing Co., 
9 A.D. 349. 


With respect to the second carload, Feinn testified that on 
January 5, he requested Lipman to ship the same size, kind and 
quality of tomatoes as the first load; that on January 6, 1961, 
Lipman telephoned and said the car shipped contained 128 crates 
of size 6x6s and 404 crates of size 6x7; and that he agreed to 
accept the shipment only on the condition that the 6x6s would 
be handled by respondent for complainant’s account. Lipman. tes- 
tified that Feinn ordered a second carload of tomatoes of “identi- 
cal quality” but that Feinn agreed to either accept the 6x6s on 
arrival or turn them over to someone else to sell for complainant. 
It is complainant’s position that respondent accepted the 6x6s 
and that it is liable for the invoice price of $4 per crate or a 
total of $512. 


Feinn’s testimony was corroborated by Finkle. It is concluded 
that respondent was to handle the 6x6s for the account of com- 
plainant. Feinn stated in his letter of April 21, 1961, that the 128 
crates of 6x6s were repacked and sold between January 18 and 
January 30, 1961, inclusive, for gross proceeds of $654.20; that 
the expenses totaled $478.96; and that the net proceeds were 
$175.24. This sum was included in respondent’s check of January 
31, 1961. 


As to the size 6x7 tomatoes in the second car, respondent al- 
leged in its answer that they were not of the kind and quality 
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specified in the contract of purchase and sale. At the oral hear- 
ing, Feinn and Finkle testified that protection was not mentioned 
at the time this contract was entered into. Since the sale was on 
an f.o.b. basis, apparently it is respondent’s position that there 
was a warranty of suitable shipping condition as provided in 
section 46.41(i) of the regulations and that there was a breach 
of such warranty. Section 46.41(j) defines “Suitable Shipping 
Condition” to mean, in relation to direct shipments, that the com- 
modity, at time of billing, is in a condition which, if the shipment 
in handled under normal transportation service and condition, 
will assure delivery without abnormal deterioration at the des- 
tination specified (7 CFR 46.41(j)). 


Having accepted the 6x7 size tomatoes, respondent is liable 
for the agreed price less damages, if any, sustained by reason of 
a breach of contract by complainant. The burden of proving both 
the breach and damages rests upon respondent. It is doubtful 
that the condition of the tomatoes on January 16 is sufficient to 
establish abnormal deterioration on the date of arrival. It is un- 
necessary to decide this point, however, because even if they 
were abnormally deteriorated there is not sufficient evidence with 
respect to respondent’s damages. 


The measure of damages for breach of warranty is the differ- 
ence between the market value of produce meeting contract re- 
quirements and the market value of the produce delivered, both 
values being those at the time and place of delivery. Respondent 
relies solely upon its accounting and the statements in Feinn’s 
letter of April 21, 1961, to show the value of the tomatoes re- 
ceived in ART 31912. These documents show in effect that the 
404 crates of 6x7 size tomatoes, weighing 24,240 pounds, were 
repacked and resold between January 18 and 28; that 12,982.5 
pounds were lost in repacking; and that the remaining 11,257.5 
pounds were sold for gross proceeds of $2,309.80. In the absence 
of substantiating evidence, it is concluded that respondent has 
failed to prove by a preponderance of the evidence the market 
value of the tomatoes received. 


The purchase price of the tomatoes in the first load is 
$1,879.50, the purchase price of the 6x7 tomatoes in the second 
load is $1,212, and the net proceeds of the 6x6s is $175.24, or a 
total of $3,266.74. Respondent has paid complainant $2,019.80. 
The failure of respondent to pay complainant the balance due of 
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$1,246.94 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,246.94, with interest there- 
on at the rate of 5 percent per annum from February 1, 1961, 
until paid. 


The facts herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8407) 


ARROWHEAD GROWERS SALES Co. v. ARK-LA-TEX PREPACK CO. 
PACA Docket No. 8505. Decided May 10, 1963. 


Failure Truly and Correctly to Account—Damages 


Upon failure of respondent truly and correctly to account for consigned 
produce coniplainant awarded net proceeds which should have been 
realized from a prompt and proper sale. 


Complainant pro se. Adams and Brocato, of Shreveport, Louisiana, for re- 
spondent. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 11, 1960, and the formal 
complaint was filed May 23, 1961. Complainant alleges that re- 
spondent failed truly and correctly to account and make full 
payment promptly for a truckload of potatoes handled by re- 
spondent for complainant’s account in March 1960. Complainant 
seeks an award of reparation in the amount of at least $813.20. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 21, 1961. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on July 22, 1961. Respondent filed 
an answer on August 14, 1961, admitting that complainant con- 
signed the potatoes to him. Respondent alleged that he sold the 
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potatoes for complainant’s account; that he acted in good faith 
in disposing of the damaged potatoes; and that respondent made 
a true and accurate accounting to complainant. Respondent de- 


nied liability and requested an oral hearing. 

Meas) 0 TTT 
An oral hearing was held at Shreveport, Louisiana, on August 

1, 1962. Complainant was not represented at this hearing, but, 

at his written request, his deposition was offered and received 

in evidence by the Presiding Officer. Respondent was represented 

by counsel and four witnesses testified on his behalf. Respondent 


also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert J. Sweet, doing busi- 
ness as Arrowhead Growers Sales Co., whose address is Post 
Office Box 335, Antigo, Wisconsin. 


2. Respondent is an individual, Monty M. Glorioso, doing 
business as Ark-La-Tex Prepack Co., whose address is 508 
Commerce Street, Shreveport, Louisiana. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about February 17, 1960, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
truckload of potatoes consisting of 10 100-pound sacks of White 
Rose at $4.70 per sack, 150 100-pound sacks of Blutag Red La- 
Soda at $3.35 per sack, and 240 100-pound sacks of washed Rus- 
set at $5 per sack, delivered Shreveport, Louisiana, or a total of 
$1,749.50. 


4. Pursuant to the foregoing contract, on February 17, 1960, 
complainant shipped 400 sacks of potatoes by truck from Antigo, 
Wisconsin, to respondent at Shreveport, Louisiana. Due to me- 
chanical failure en route the truck did not arrive at Shreveport 
until the morning of March 1, 1960. 


5. Respondent inspected the potatoes on March 1 and in- 
formed complainant by telephone that he found freezing injury. 
Complainant requested respondent to unload the potatoes and 
obtain Federal inspection. The Russet and Red LaSoda potatoes 
were federally inspected on March 2 at respondent’s place of 
business. The Russets showed an average of approximatly 25% 


freezing injury, 6% Fusarium Tuber Rot, and less than 14 of 
1% soft rot. The red potatoes showed an average of approxim- 








564 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 562 


ately 40% freezing injury and less than 14 of 1% soft rot. There 
was no Federal inspection made of the White Rose potatoes. 


6. Respondent informed complainant of the inspection results. 
At complainant’s request, respondent agreed to dispose of the 
potatoes for complainant’s account. 


7. Complainant made numerous inquiries of respondent con- 
cerning the disposition of the potatoes. On August 2, 1960, re- 
spondent prepared an accounting showing the sale of 75 sacks 
of red potatoes at $2.70 per sack and 120 sacks of white pota- 
toes at $3.50 per sack or a total of $622.50. Respondent deducted 
$1 per sack for 390 sacks for expenses in reconditioning, $17 
for inspection, $12 for telephone and telegram charges, and 
$58.50 for commission, or a total of $477.50. Complainant re- 
ceived respondent’s accounting and check dated August 3, 1960, 
for the net proceeds of $145. 


8. The informal complaint was filed August 11, 1960, which 
is within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that respondent 
in violation of section 2 of the act failed truly and correctly to 
account, and make full payment promptly for the truckload of 
potatoes handled by respondent for complainant’s account. Spe- 
cifically, complainant alleged that the account sales and check 
for the net proceeds were not received until five months after 
respondent accepted the load under the consignment agreement; 
that the account sales did not truly and correctly state the gross 
proceeds; and that improper and incorrect deductions were made. 
Robert J. Sweet testified in his deposition that respondent’s ac- 
counting was improper because it failed to properly identify the 
Russet potatoes, failed to show the disposition of 210 sacks, 
including the 10 sacks of White Rose variety, failed to present 
any specific record of reconditioning or the subsequent pack-out 
for such reconditioning, and showed deductions for expenses of 
$17 for inspection and $12 for telephone and telegrams which 
complainant had not authorized. 


In support of his position, complainant relies upon a letter 
received from an investigator of the Department dated January 
18, 1961, which sets forth the results of a personal interview 
with respondent and an examination of respondent’s pertinent 
records. This letter is a part of the Department’s report of inves- 
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tigation which is in evidence in this proceeding in accordance 
with section 47.7 of the rules of practice (7 CFR 47.7). The 
relevant part of this letter reads as follows: 


“Our investigator’s examination of respondent’s records 
disclosed respondent had failed to keep detailed records 
from which he could specifically trace respondent’s hand- 
ling of the shipment. Respondent claimed the potatocs 
in question had been repacked into 10 lb. sacks and the 
entire quantity salvaged was sold in one lot to a local 
firm. Our investigator located at the office of the al- 
leged buyer a copy of respondent firm’s sales ticket 
showing a sale on April 20, 1960 of 75 sacks Reds at 
$2.70—$202.50 and 120 sacks Whites at $3.50—$420.00, 
total $622.50. The buyer stated the lot represented in 
this transaction was from distressed stock. Respondent 
alleged this sales ticket covered the entire sale of your 
lot. Respondent could offer no explanation as to why 
each lot packed out one half the quantity originally 
received. The “Russett” potatoes were apparently de- 
scribed on respondent’s sales ticket as ‘“‘White” pota- 
toes. The USDA Inspection Certificates were the only 
evidence obtained by respondent to show the potatoes 
were or were not marketable. Respondent claimed his 
charge of $1.00 per cwt for repacking the potatoes was 
determined as follows: 10-10 lb. sacks 52¢, master con- 
tainer 20¢, balance labor. Respondent claimed the 
charges for inspection, telephone and telegrams and 
commission were agreed to by you. Respondent could 
not explain how the commission had been determined.” 


t is further stated in this letter that respondent’s sales tickets 
showed sales during March 1960. of red potatoes at prices rang- 
ing from $2.88 to $3.84 for master containers of 8 10-pound bags 
and of Russet potatoes at $4.08 to $5.28 per master container of 
8 10-pound bags. Complainant’s claimed damages are based on 
the average of these prices. 

At the oral hearing, Glorioso testified that his accounting is a 
true and accurate disposition of the potatoes and that he tried 
to dispose of thrm for the best possible price. Glorisos testified 
further that he reconditioned the potatoes and packed them into 
10-pound mesh or cellophane bags; that over 10,000 pounds of 
potatoes were lost in reconditioning and hauled away by one 
Buster Allen; and that between March 16 and April 1, 1960, he 
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delivered 222 sacks of potatoes, each containing 8 10-pound bags, 
to Santa Maria Produce, Shreveport, Louisiana, with the under- 
standing that he had to receive at least $2.70 per hundredweight 
for the red potatoes and $3.50 per hundredweight for the white 
potatoes. Glorioso admitted that complainant had not agreed to 
pay for the telephone and telegraph expenses incurred by re- 
spondent. 


Received in evidence on behalf of respondent was the affidavit 
of Buster Allen, Parish, Louisiana, who died in 1961. Allen stated 
that during the early part of March 1960, he hauled away from 
respondent’s premises approximately 10,000 pounds of deteri- 
orated and worthless potatoes. 


Mrs. Charles Maggio of Santa Maria Produce testified that she 
purchased over 200 sacks of potatoes from respondent which had 
been packed at her request in 10-pound bags; that she resold the 
potatoes to the retail trade as red or white potatoes, without 
reference to grade, because they were dirty and had a poor ap- 
pearance; and that 25 or 30 sacks were returned to her because 
of decay. She did not remémber the prices paid to respondent 
or the prices realized on resale. The report of investigation in- 
cludes a copy of her letter to the Department dated April 13, 
1961, stating that her files contained six invoices for a total of 
222 sacks of potatoes purchased from respondent. No prices ap- 
pear on these invoices. 


Respondent’s testimony to the effect that he sold 195 hundred- 
weight of potatoes to Santa Maria Produce is not consistent with 
his later testimony and other evidence that he delivered a total 
of 222 80-pound sacks, or 17,760 pounds, to that firm. However, 
assuming that of the 40,000 pounds of potatoes received respond- 
ent sold 19,500 pounds and dumped approximately 10,000 pounds, 
the remaining 10,500 pounds have not been accounted for. Ac- 
cordingly, it is concluded that respondent failed truly and cor- 
rectly to account in violation of section 2 of the act. Further- 
more, respondent admitted at the hearing that he made no effort 
to sell the potatoes until about 12 days after arrival. The first 
invoice sent to Santa Maria Produce is dated March 16, 1960. 
While respondent testified that he agreed to dispose of the pota- 
toes for complainant only as favor, this fact did not relieve him 
of the duty to exercise reasonable care and diligence. We can 
only conclude that respondent failed to perform this implied duty 
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in violation of section 2 of the act. Kesteran, Jr. v. Yukon & Sons 
Produce, 12 A.D. 989. 


The remaining question is the net proceeds which should have 
been realized by respondent upon a prompt and proper resale. 
On the basis of the Federal inspection certificates it appears that 
at least 59 percent of the red potatoes, or 88 100-pound sacks, 
were merchantable and at least 68 percent of the Russets, or 163 
100-pound sacks, were merchantable. There is no evidence that 
any of the 10 sacks of White Rose potatoes were deteriorated. 
Respondent’s records show that during March 1960, he sold red 
potatoes at prices equivalent to not less than $3.60 per 100- 
pounds and Russet potatoes at not less than $5.10 per 100-pounds. 
On the basis of these prices, the proceeds should have been 
$316.80 for the 88 sacks of red potatoes and $831.30 for the 163 
sacks of Russets. In the absence of any other evidence, the in- 
voice price of $47 is considered to be the market value of the 10 
sacks of White Rose potatoes. Thus the gross proceeds should 
have been $1,195.10. Respondent is entitled to $1 per sack for 
repacking 390 sacks, $17 for the inspection made at complainant’s 
request, and a commission of 10 percent of the gross proceeds, 
or $119.51. Deducting these expenses of $526.51 from the gross 
proceeds of $1,195.10, leaves net proceeds of $668.59. Respondent 
has paid complainant $145, which leaves a balance due of 
$523.59. Reparation should be awarded to complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $523.59, with interest thereon 
at the rate of 5 percent per annum from April 1, 1960, until 
paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 8408) 


TATERSTATE SALES Co., INC. v. ECONOMY SUPER MARKETS. PACA 
Docket No. 8847. Decided May 138, 1963. 


Constructive Acceptance—Failure to Sustain 
Burden of Proof—Breach of Contract 


Buyer’s failure to reject or request an inspection within 24 hours after ar- 
rival of shipment constitutes constructive acceptance thereof and repara. 
tion awarded against respondent buyer due to its failure to prove a 
breach of contract by seller 


Complainant pro se. Richard P. Steward, of New Brighton, Pennsylvania, 
for respondent. Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on August 20, 1962, complainant is 
seeking reparation against respondent in the amount of $225, 
alleged to be the damage sustained by complainant as a result 


of the wrongful rejection by respondent of a carload of potatoes 
delivered to respondent in April 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 14, 1962. A copy of the report of investigation was served 
upon complainant on September 15, 1962. Respondent filed an 
answer on September 24, 1962, admitting the purchase of the 
potatoes, but denying that complainant delivered potatoes in com- 
pliance with the contract, denying liability to complainant in any 
amount, and asserting a counterclaim against complainant in the 
amount of $200, which sum was a deposit made by respondent 
at the time of the transaction. Complainant filed a reply to the 
counterclaim on October 4, 1962. 


Since the amount involved herein is under $500, the issu-s were 
submitted in accordance with the shortened method of proce- 
dure provided for in Section 47.20 of the Rules of Practice which 
were in effect at the time the formal complaint was served upon 
respondent. Pursuant to such procedure, complainant requested 
that its verified complaint and attached exhibits be considered as 
its opening statement, respondent requested that its answer be 
considered as a part of its answering statement, and in addi- 
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tion respondent filed a brief. Complainant filed a statement in 
reply. 


FINDINGS OF FACT 


1. Complainant, Taterstate Sales Co., Inc., is a corporation 
whose address is 444 Main Street, Presque Isle, Maine. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is a partnership composed of Michael P. On- 
drusek, Anthony M. Ondrusek, Joseph V. Ondrusek, Philip S. 
Ondrusek, John J. Ondrusek, and Mary O. Tkacik, doing business 
as Economy Super Markets, whose address is 9th Street and 5th 
Avenue, New Brighton, Pennsylvania. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about September 15, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
six carloads of U.S. No. 1 Katahdin potatoes, each car to con- 
tain 1,000 50-pound bags, at $1.50 per cwt., f.o.b. shipping point. 
The grade was guaranteed by complainant to destination and the 
buyer had an option to change the package from 50-pound bags 
to 25-pound bags at an additional 15¢ per cwt. added to the price. 
The contract also provided for a $200 per car advance deposit. 
It was agreed that three cars of potatoes would be shipped dur- 
ing March 1962, and three cars in April 1962. Only one of the 
six cars of potatoes is involved in this proceeding. 


4. The contract was negotiated by C. H. Robinson, Inc., a 
broker at Pittsburgh, Pennsylvania. The broker issued a Stand- 
ard Confirmation of Sale and forwarded copies to both parties. 


5. Complainant shipped on or about April 25, 1962, from 
loading point in the State of Maine to respondent at Beaver 
Falls, Pennsylvania, car NRC 18504 containing 2000 25-pound 
bags of washed Katahdin potatoes. Respondent had agreed to 
pay an additional 20¢ per cwt. to have this car of potatoes 
washed. The contract price of the shipment was $925. 


6. The potatoes arrived at destination on Thursday, April 
26, 1962. On Wednesday, May 2, 1962, the broker wired com- 
plainant as follows: “ATTN BROWNIE TROUBLE ECONOMY 
NEWBRIGHTON INSPECTED TODAY REPORTS SLIMY 
DECAY ORDERED GOVERNMENT INSPECTION NRC 
18504.” A Federal inspection was made of the potatoes at 6:45 
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aim. on May 3, 1962. The certificate of inspection showed the 
following: 


“Temperature of product: Doorway, top 63° F; bottom 
59° F. 

“Quality: Mature, fairly clean and fairly well to well 
shaped. Grade defects average 4%, mostly cuts and 
shatter bruises. 

“Condition: Mostly firm. Soft rot ranges from 2 to 36% 
in most bags, none in some, average 12%; Slimy Soft 
Rot, all stages, mostly advanced, in many instances fol- 
lowing wet breakdown. 

“Grade: Meets quality requirements but fails to grade 
U.S. No. 1 - 214 inch minimum, only account condi- 
tion.” 


On May 5, 1962, at 3:25 p.m. the broker wired complainant, in 
part, as follows: “ECONOMY SUPER JUST CALLED SAYS 
CONDITION SO BAD REFUSED UNLOAD. REJECTING.” 


7. Following the rejection of the potatoes by respondent, com- 
plainant attempted to resell them, but was unable to find a pur- 
ehaser due to-condition of the potatoes. Complainant abandoned 
the potatoes to the railroad on May 10, 1962. 


8. The formal complaint was filed on August 20, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent’s defense in this case is based upon its claim that 
complainant failed to deliver potatoes complying with contract 
requirements, in that the potatoes failed to grade U.S. No. 1 on 
arrival as provided for in the contract. There is no evidence in 
the file showing the condition of the potatoes at the time of ar- 
rival at destination on April 26, 1962. The Federal inspection 
upon which respondent apparently relies showed that the pota- 
toes failed to grade U.S. No. 1 on account of condition. But this 
inspection was made on May 8, 1962, seven days after arrival of 
the potatoes, which does not establish the condition of the pota- 
toes at the time of arrival. Moreover, the file indicates that re- 
spondent failed to make a timely rejection of the potatoes. The 
evidence shows that the broker did not notify complainant of 
respondent’s rejection until May 5, 1962, which was nine days 
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after arrival of the potatoes, and two days after the results of 
the Federal inspection were made known to respondent. 


Under the regulations, 7 CFR 46.2(bb), respondent was re- 
quired to either notify complainant of its rejection of the pota- 
toes or to request a Federal inspection within 24 hours after 
receiving notice of arrival of the shipment. Respondent’s failure 
to reject the potatoes or to request a Federal inspection within 
24 hours after notice of arrival constituted an acceptance of the 
shipment. Respondent thereby became liable for the full agreed 
purchase price, subject to its right to damages shown to have 
been sustained as a result of a breach of the contract by com- 
plainant. Conn & Scalise Co., Inc. v. Frank J. Crevalla Co., Inc., 
20 A.D. 415. Having constructively accepted the potatoes, re- 
spondent had the burden of proving by a preponderance of the 
evidence that the potatoes were not up to contract requirements 
upon arrival, and the damages resulting therefrom. The evidence 
submitted by respondent falls short of the required preponder- 
ance necessary to establish the breach. 


lt is not shown whether respondent inspected the potatoes or 
took any action concerning them between the time of arrival 
on Thursday, April 26, and Wednesday of the following week, 
which was May 2. The broker’s telegram to complainant on the 
latter date indicates that respondent inspected the potatoes that 
day, and then requested a Government inspection, which was 
made the next day, May 3. There is no indication that any in- 
spection was made of the potatoes prior to that time and nothing 
to show under what conditions the potatoes were held during the 
six days from the time of arrival to respondent’s inspection on 
May 2. All communications between the broker and the complain- 
ant, after arrival of the potatoes at destination, were between 
May 2 and May 7, 1962. These telegraphic communications ap- 
pear to indicate that in a telephone conversation following the 
broker’s wire of May 2 to complainant, an allowance of one 
dollar per hundred pounds was offered by complainant, and com- 
plainant contends that respondent accepted the allowance. At 
any rate, complainant wired the freight agent at Beaver Falls, 
Pennsylvania, at 4 p.m., May 3, authorizing release of the car to 
respondent “WITHOUT PAPERS UPON PAYMENT OF 
FREIGHT.” We are unable to determine from the broker’s wire 
of May 3 to complainant whether respondent agreed to accept 
the one dollar allowance, since the wire is confusing in that it 
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states, “ECONOMY NOT ANXIOUS SETTLED DOLLAR AL- 
LOWANCE MAIL CORRECTED INVOICE MAILING IN- 
SPECTION.” Respondent denies that it ever agreed to accept the 
one dollar allowance and states that respondent informed the 
broker at the time the offer was made that it could not consider 
accepting the shipment at the reduced price until the following 
Saturday when part-time help would be available to investigate 
the load. Respondent further states tnat on Saturday (May 5) 
after checking the condition of the potatoes again, respondent 
rejected the shipment. 


In 


Since respondent’s evidence fails to establish the condition of 
the potatoes upon arrival, there is no basis for determining that 
the potatoes did not grade U.S. No. 1 upon arrival as provided 
for by the contract. Having accepted the potatoes, respondent’s 
refusal of the shipment 9 days after arrival was in violation of 
Section 2 of the Act. Since respondent has failed to prove a 
breach of the contract on the part of complainant, we conclude 
that respondent is liable to complainant in the amount of $225, 
based upon complainant’s camputation as follows: $925 invoice 
price, less $500 allowance granted by complainant, less $200 
deposit paid complainant by respondent, leaving a balance due 
and unpaid of $225. Complainant should be awarded reparation 
in the latter amount, with interest, and the facts should be pub- 
lished. The counterclaim should be dismissed. 






















ORDER 





Within 30 days from the date of this decision, respondent snall 
pay to complainant, as reparation, $225, with interest thereon at 
the rate of 5 percent per annum from June 1, 1962, until paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


ALLIED POTATO v. IMPERIAL PRODUCE 
Cite as 22 A.D. 573 


(No. 8409) 


In re HARRISBURG DAILY MARKET, INC. PACA Docket No. 7892. 
Decided May 14, 1963. 


Order Vacating Stay Order 


The order entered in this proceeding September 19, 1961, has been affirmed 
by the U. S. Court of Appeals for the District of Columbia Circuit and 
certiorari has been denied. Accordingly, the suspension of respondent’s 
license for 10 days shall be effective June 10, 1963. 


Decision by Charles S. Murphy, Under Secretary 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seqg.), an order was 
issued September 19, 1961, suspending respondent’s license un- 
der the act for a period of 10 days. Respondent filed an appeal 
of the order of September 19, 1961, in the United States Court 
of Appeals for the District of Columbia Circuit, and on Novem- 
ber 15, 1961, the suspension of respondent’s license under the 
act was stayed pending the outcome of respondent’s appeal. On 
October 4, 1962, the Court affirmed the order of September 19, 
1961, and respondent’s petition for a writ of certiorari in the 
United States Supreme Court was denied April 22, 1963. Ac- 
cordingly, the stay order of November 15, 1961, is hereby vacated 
and the suspension of respondent’s license under the act for a 
period of 10 days contained in the order of September 19, 1961, 
shall be effective June 10, 1963. 


(No. 8410) 


ALLIED POTATO CO. v. IMPERIAL PRODUCE COMPANY. PACA 
Docket No. 8829. Decided May 16, 1963. 


Petition to Reopen after Default—Dismissal 


Good cause has not been shown for granting respondent’s petition to reopen 
after default, and the order of February 26, 1963, is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REOPEN AFTER DEFAULT 
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In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued on February 26, 1963, awarding reparation to 
complainant in the amount of $471.09. A copy of this order was 
served upon respondent on March 1, 1963. On March 25, 1963, 
respondent, in effect, filed a petition to reopen after default in 
the filing of an answer, and the order of February 26, 1963, 
was stayed on March 27, 1963, pending the issuance of a further 
order in the proceeding. 


In accordance with § 47.25(e) of the rules of practice (7 CFR 
47.25(e)) complainant was afforded the opportunity to express 
its views with respect to the granting of such relief. Complainant 
filed a “REPLY” to respondent’s petition. 


In our opinion respondent has not shown good reason for 
granting of such relief. Accordingly, respondent’s petition to re- 
open after default in the filing of an answer should be, and 
hereby is, dismissed, and the order of February 26, 1963, is re- 
instated. The reparation awarded in that order shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 8411) 


IMPERIAL FROZEN Foops Co., INC. v. BLUE LAKE PACKERS, INC. 
PACA Docket No. 8675. Decided May 21, 1963. 


Tailure to Deliver—Statute of Frauds— 
Impossibility of Performance 


Vendor’s failure to deliver not excused by crop failure and oral agreement 
not conditioned upon written contract or unenforceable due to Statute of 
Frauds. Reparation awarded to buyer for damages resulting from 
failure to deliver. 

Rubenstein & Breger, of New York, New York, for complainant. Goodenough, 
Clark & Marsh, of Salem, Oregon, for respondent. Karl A. Kern, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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By formal complaint filed November 30, 1961, complainant seeks 
an award of reparation in the amount of $1,935.96, which is 
alleged to be the damages sustained by complainant as a result of 
respondent’s failure to deliver 48,399 pounds of frozen red rasp- 
berries purchased by complainant on or about July 12, 1961. 







A copy of the Department’s report of investigation was served 
upon complainant’s attorney on January 22, 1962. A copy of the 
formal complaint and a copy of the report of investigation 
were served upon respondent on January 24, 1962. Respondent 
filed an answer to the formal complaint on February 26, 1962, 
denying any liability to complainant and requesting an oral hear- 
ing. 


An oral hearing was held at Salem, Oregon, on September 27, 
1962. The depositions of Sam Skolnick and William C. Forbes 
were received in evidence for complainant. Respondent was repre- 
sented by counsel and seven witnesses testified on behalf of re- 
spondent. Briefs were filed by both parties. 









FINDINGS OF FACT 


1. Complainant, Imperial Frozen Foods Co., Inc., is a corpora- 
tion whose address is 45 Station Plaza, Great Neck, New York. 







2. Respondent, Blue Lake Packers, Inc., is a corporation 
whose address is Post Office Box 1038, Salem, Oregon. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about July 12, 1961, in contemplation of shipment in 
interstate commerce, respondent sold to complainant 1,436 cases 
of frozen red raspberries, USDA Grade B or better, 4x1 with 50 
degree sugar syrup, 1961 crop, packed six 614 pound tins to the 
case, for the agreed price of 22 cents per pound, f.o.b. Salem, 
Oregon, or a total price of $12,320.88 for the 56,004 pounds. The 
contract was negotiated on behalf of the parties by two brokers, 
William C. Forbes, Jamaica, New York, and Food Associates, 
Inc., Seattle, Washington. Both brokers issued and delivered to 
the parties sales memoranda showing the terms of the contract 
and sale. 


4. On or about July 14, 1961, respondent advised Food Asso- 
ciates, Inc., that it could fulfill the contract because of crop 
damage from extreme heat. This information was relayed by 
Food Associates, Inc. to William C. Forbes on the same day. 
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5. On or about August 2, 1961, complainant wired respondent 
as follows: 


“REQUEST YOU FURNISH DELIVERY 1436 CASES 
FROZEN RASPBERRIES AS CONFIRMED BY 
CLOSE OF BUSINESS MONDAY AUGUST 14, 1961. 
UPON YOUR FAILURE TO DELIVERY BY THAT 
DATE WE WILL PURCHASE REPLACEMENT ON 
OPEN MARKET AND CHARGE ANY DIFFERENCE 
IN COST TO YOU” 


6. On or about August 2, 1961, respondent replied to com- 
plainant by telegram as follows: 


“AS PER PHONE YESTERDAY BETWEEN YOU 
AND FRANK DOTSON YOU HAVE BEEN ADVISED 
OF OUR INABILITY TO MAKE FULL DELIVERY 
OF CONTRACT IN QUESTION. WE ARE, HOW- 
EVER, ABLE TO DELIVER YOUR PRO RATA 
SHARE OF TONNAGE RECEIVED FROM GROW- 
ERS SINCE DATE OF CONFIRMATION OF SALE 
WHICH TONNAGE WAS DRASTICALLY REDUCED 
BY WEATHER CONDIITIONS. YOU ARE AWARE 
OF FACT WE SELL IN ACCORDANCE WITH 
TERMS OF PACIFIC NORTHWEST FOB FROZEN 
FOODS CONTRACT AND THAT THAT CONTRACT 
PROVIDES UNDER PRO RATA DELIVERY 
CLAUSE FOR “CROP DAMAGE,” ETC. YOU ARE 
NOT AUTHORIZED TO BUY REPLACEMENT FOR 
OUR ACCOUNT, AND WE WILL NOT ACCEPT 
BILLING.” 


7. On September 5, 1961, respondent shipped 195 cases of rasp- 
berries weighing 7,605 pounds from Salem, Oregon, to complain- 
ant at Great Neck, New York. Respondent failed to deliver the 
balance of 1241 cases weighing 48,399 pounds because, due to 
crop damage from hot weather, it was unable to obtain sufficient 
red raspberries from its usual sources of supply. 


8. On or about August 22, 1961, complainant purchased as 
replacements frozen red raspberries meeting the terms of the 
contract with respondent from Dwan’s, St. Joseph, Michigan, at 
26 cents per pound f.o.b. St. Joseph, Michigan. 


9. The formal complaint was filed on November 380, 1961, 
which was within 9 months after the cause of action accrued. | 
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CONCLUSIONS 


There is no dispute that as the result of negotiations through 
the two brokers, Food Associates, Inc., and William C. Forbes, 
respondent agreed to sell and complainant agreed to purchase 
the raspberries involved herein; that each broker prepared a 
memorandum of sale setting forth the terms agreed upon; and 
that Food Associates, Inc., sent copies of its memorandum to re- 
spondent and Forbes, and Forbes sent copies of his memorandum 
to complainant and the other broker. Complainant contends that 
these facts establish the existence of a contract between the par- 
ties. It appears to be respondent’s position, however, that its 
preparation of a written contract. and the signing of such contract 
by both parties was a condition precedent to any contract and 
that no written contract was executed here. 


At the oral hearing, Norman W. Merrill, Executive Vice Presi- 
dent and General Manager of respondent, testified that it is the 
business practice of respondent in the majority of sales of frozen 
goods to prepare a Pacific Northwest F.0O.B. Frozen Foods con- 
tract upon receipt of the broker’s memorandum of sale and send 
it to the buyer for signature. While Merriil admitted that neither 
Forbes or complainant was advised of this practice in the present 
transaction, he testified that complainant had knowledge of such 
practice as the result of a previous transaction in 1961 involving 
the sale of frozen strawberries. However, Merrill did not know 
whether the written contract prepared in that instance was re- 
ceivcd by complainant and he admitted that it was not returned. 
Complainant denied receiving a written contract for the straw- 
berries for signature and also denied having knowledge of re- 
spondent’s business practice. It is concluded that respondent 
orally agreed to sell the raspberries to complainant and that re- 
spondent has failed to prove that the signing of a written con- 
tract by the parties was a condition precedent in the transaction. 


Respondent next contends that if it is held that an oral con- 
tract came into existence, such contract is unenforceable under 
the Statute of Frauds of the State of Oregon because there is no 
note or memorandum signed by respondent or its agent. It is un- 
necessary to determine whether the Statute of Frauds of Oregon, 
where respondent is located, or that of New York, where com- 
plainant is located, is applicable here since the Statutes of both 
States are substantially the same. Although respondent argues to 
the contrary, it seems clear to us that the sales memorandum issued 
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by Food Associates, Inc., reading “We, as brokers, confirm for 
the account of the above named seller your purchase of the fol- 
lowing goods,” satisfied the Statutory requirement. In any event 
such statutes are considered to be procedural rather than sub- 
stantive in nature and, therefore, not available as a defense in 
reparation proceedings under the Perishable Agricultural Com- 
modities Act. Joseph Rothenberg v. H. Rothstein & Sons, 183 F. 
2d 524 (3rd Cir. 1950), 9 A.D. 1272; Frank S. Oliver & Son v. 
Edward Boker, Inc., 17 A.D. 868. 


Respondent’s final defense is that it was excused from deliv- 
ering the balance of the raspberries, 48,399 pounds, because of 
the expected crop of berries suitable for complainant’s contract 
was substantially reduced by excessive hot weather on July 11 
and 12, 1961. The testimony of respondent’s witnesses was, in 
substance, that respondent had contracts with certain red rasp- 
berry growers in the Williamette Valley of Oregon; that the red 
raspberry is one of the small fruits most susceptible to damage 
from hot weather of 95 degrees or more and that due to tempera- 
tures of 103 and 104 on July 11 and 12, 1961, respectively, there 
was a drop of approximately 36 percent from the estimate of 250 
tons to the 160.12 tons received. 


The contract in this proceeding, as evidenced by the memoran- 
dum of sale of Food Associates, Inc., did not provide against vari- 
ous contingencies including crop damage or temperature changes 
as does the Pacific Northwest F.O.B. Frozen Foods contract form 
submitted in evidence by respondent. In Broderick Wood Prod- 
ucts Co. v. United States, 195 F. 2d 433 (10th Cir. 1952), the 
court said that, “‘it is well settled that where one voluntarily en- 
ters into a positive agreement binding himself absolutely to per- 
form a lawful and possible act within a specified time, he is not 
relieved of that duty or absolved from liability for failure to ful- 
fill the covenant by subsequent impossibility of performance 
caused by an act of God.” See also Western Fruit Distributors, 
Ltd. v. Turlock Frozen Foods, Inc., 17 A.D. 780; Fruit Distrib- 
uting Co., Inc. v. L. T. Malone Co., 17 A.D. 469, and Kalael Bros. 
Inc. V. Earl J. Harrison, 16 A.D. 1175. Accordingly, it is con- 
cluded that respondent’s failure to deliver the remaining 48,399 
pounds of frozen red raspberries to complainant was without rea- 
sonable cause and in violation of section 2 of the act and that 
complainant is entitled to damages proven to have resulted from 
respondent’s failure to deliver. 
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The general measure of damages for failure to deliver is the 
difference between the contract price and the market value of the 
goods at the time and place of delivery specified in the contract. 
In the absence of other evidence, it has been held that such 
market value may be established by the purchase price paid for 
comparable goods. Complainant was obliged to pay 26 cents per 
pound for replacement red raspberries meeting the contract re- 
quirements. The contract price was 22 cents per pound. The 
amount of complainant’s damages, therefore, is 4 cents a pound 
on 48,399 pounds, or $1,935.96. Reparation in that amount should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,935.96, with interest there- 
on at the rate of 5 percent per annum from September 1, 1961, 


until paid. 
The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8412) 


CAL-ZONA, INC. v. CHARLES P, SWEENEY Co. PACA Docket No. 
8780. Decided May 23, 1963. 


Failure to Sustain Burden of Proof—Suitable 
Shipping Condition—Counterclaim Dismissed 


It is concluded that respondent failed to prove breach of warranty of suit- 
able shipping condition and accordingly reparation awarded and counter- 
claim dismissed. 

Earl G. Strohl, of Phoenix, Arizona, for complainant. Bernstein, Weiss. Ham- 
mer & Porter, of New York, New York, for respondent. James A. O’Don- 
nell, Presiding Officer. 


Dec'sion by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
Vea t* 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on April 27, 1962. Complainant seeks 
reparation in the sum of $1,045, the claimed purchase price of 
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a carload of cabbage allegedly sold and delivered to respondent 
at Boston, Massachusetts, during the month of February 1962. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on June 1, 
1962. A copy of the report of investigation was served upon 
complainant’s representative on June 4, 1962. Respondent filed 
an answer on June 14, 1962, denying the material allegations of 
the complaint. By way of defense and counterclaim, respondent 
alleges that the carload of cabbage was not in suitable shipping 
condition thereby resulting in damages of $1,008 to respondent. 
Respondent requested an oral hearing. On June 25, 1962, com- 
plainant filed a reply to the counterclaim. 


An oral hearing was held at Boston, Massachusetts, on October 
11, 1962, at which respondent was represented by counsel. Two 
witnesses appeared and testified for respondent. Complainant was 
not represented at the hearing and no witnesses appeared to tes- 
tify in its behalf. The deposition testimony of complainant’s gen- 
eral manager was received in evidence. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant, Cal-Zona, Inc., is a corporation whose address 
is Post Office Box 688, Glendale, Arizona. At the time of the 
transaction involved in this proceeding, complainant was licensed 
under the act. 


2. Respondent is an individual, Charles P. Sweeney, doing 
business as Charles P. Sweeney Co., whose address is Boston 
Terminal Market, C and Fargo Streets, Boston 10, Massachusetts. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about February 8, 1962, in the course of interstate 
commerce, complainant sold to respondent one carload, PFE 2189, 
of U.S. No. 1 Green cabbage, Park Avenue brand, consisting of 
275 cartons of 20 heads and 275 cartons of 24 heads, all at an 
agreed price of $1.75 per carton. plus $.15 per carton for vacuum 
cooling, or a totaling price of $1.045, f.o.b. shipping point Yuma, 
Arizona. The contract bctween the parties was negotiated by a 
broker, Nat Spector, who prepared a sales confirmation and sent 
copies to the parties. 
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4. On February 7, 1962, the cabbage in car PFE 2189 was 
officially inspected at shipping point and was certified as grading 
U.S. No. 1, Green. 


5. On or about February 8, 1962, complainant shipped car 
PFE 2189, containing 550 cartons of cabbage, from Yuma, Ari- 
zona, to respondent at Boston, Massachusetts, where it arrived at 
approximately 4 a.m. on February 16, 1962, and received a re- 
stricted Federal inspection on the same day at 2:45 p.m. The 
inspector certified that grade defects averaged 3%, mostly burst 
heads, and stated that the cabbage failed to grade U.S. No. 1 
Green, only on account of condition which was described as fol- 
lows: 


“Condition: Mostly fresh, crisp and good green color. 
Range from 4 to 30%, average 12% damage by yellow- 
ing. Average 1% damage by numerous small to large 
black discolored areas affecting 2 to 3 head leaves. No 
decay.” 


6. On February 16, 1962, an inspection, which was completed 
on February 20, 1962, was made of car PFE 2189 at Boston by 
the National Perishable Inspection Service, Inc. The inspector’s 
certificate described the quality and condition of the cabbage 
as follows: 


“Quality, Description, Etc. Park Avenue Brand. Cal- 
Zona Inc. Salinas, Cal. New Green Cabbage. Round 
heads. Full packs. Stock is reasonably free from soil. 
Fresh. Crisp. Fairly well to well formed. Fairly well to 
closely trimmed. Small to large size heads. Good solidity. 
Range 0 to 20, average 10% of heads show 1 to 3 yellow 
leaves, balance green. Fairly good quality. 

“Condition: Range 0 to 5, average 1% slimy decay. 
10 to 35, average 21% black leaf spot.” 


7. On February 16, 1962, respondent sent the following wire 
to the broker: 


“GOVERNMENT INSPECTION PFE 2189 GRADE 
DEFECTS 3% PLUS 1% DAMAGE BY BLACK DIS- 
COLORED AREAS. AVERAGE 12% SERIOUS DAM- 
AGE BY YELLOWING FAILS US ONE STOP THIS 
POOR CAR TRY ARRANGE HANDLE ADVISE.” 
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8. On February 20, 1962, a second Federal inspection of the 
portion of the load remaining in car PFE 2189 was made at 
Boston. Grade defects were found to average 2%, burst heads, 
and the condition of the cabbage was certified as being: 


“Mostly fresh, crisp and light green color. From 10 to 
82% average 20% damage by yellowing. Less than 1% 
damage by large, sunken discolored areas occurring over 
head leaves. Average 1% decay.” 


9. On February 19, 20, 21 and 23, 1962, respondent resold 
545 of the 550 cartons of cabbage for gross proceeds of $1,014.50. 
The remaining 5 cartons of cabbage were abandoned to the 
carrier by respondent. 


10. There is now due and owing to complainant from respond- 
ent the agreed purchase price of the carload of cabbage, $1,045, 
no part of which has been paid. 


11. The formal complaint was filed on April 27, 1962, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The cabbage in car PFE 2189 was shipped from Yuma, Ari- 
zona, on February 8, 1962, and sold by complainant to respondent 
through respondent’s broker, Nat Spector, on the same day. The 
sale was made f.o.b. shipping point and the shipping point in- 
spection made on February 7 shows that the cabbage met the con- 
tract specification of U.S. No. 1, Green, at shipping point. While 
the cabbage was required to grade U.S. No. 1, Green, at shipping 
point, it was not required to meet this grade at destination. 
Boehmer, Inc. v. Northern Fruit Company, Inc., et al., 14 A.D. 
248; Pacific Coast Fruit Distributors, Inc. v. National Produce 
Distributors, Inc., 14 A.D. 627; Harry Harris v. Damiano Fruit 
Company, 14 A.D. 1014; Jack Esformes Corp. v. Becker Fruit & 
Produce Co., 16 A.D. 432. 


Under the f.o.b. terms of the contract, the cabbage was re- 
quired to be in suitable shipping condition (7 CFR 46.41(i)). 
Suitable shipping condition, in relation to a direct shipment, 
means that the commodity, at the time of billing, is in a condi- 
tion which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale 
(7 CFR 47.41(j)). 
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The parties have raised no question with respect to this being 
a direct shipment whose contract destination was Boston. There 
likewise has been no question regarding the fact that the ship- 
ment was handled under normal transportation service and con- 
ditions. It is the position of respondent, however, that the cab- 
bage was abnormally deteriorated upon arrival in Boston on Feb- 
ruary 16, in breach of the warranty of suitable shipping condi- 
tion, since the Federal inspection at that time and place showed 
an average of 12% damage by yellowing and an average of 1% 
damage by numerous small to large black discolored areas af- 
fecting 2 to 3 head leaves. Respondent argues in his brief that 
yellowing and black leaf spot are defects of field origin and that 
cabbage which manifests these factors of condition could not have 
been in suitable shipping condition. Respondent further states 
in his brief that ‘“. . . Time in transit cannot cause or contribute 
to the development of these conditions . . .” Respondent, in sup- 
port of this argument, relies upon the testimony of the president 
of the National Inspection Service. This witness, after qualifying 
as an expert, testified in substance that he would not expect to 
find any yellowing or black leaf spot developing in transit in a 
car of U.S. No. 1 Green cabbage and that in his opinion the re- 
sults of the NPIS inspection of February 16 and the results of 
the Federal inspection of February 20 indicated that this load 
of cabkage was abnormally deteriorated upon arrival at Boston. 


The U. S. Standards for Cabbage, 7 CFR 51.450, allow a tol- 
erance of not more than a total of 10%, by weight, for all defects 
in U.S. No. 1 cabbage, with not more than 2% of this amount 
being allowed for soft decay. The standards for cabbage, there- 
fore, do not require that cabbage sold as U.S. No. 1 Green be 
free at the time of sale from either yellowing or black leaf spot, 
but provide that these or other defects may be present in a total 
not exceeding 10%, by weight, of the cabbage. Furthermore, 
studies conducted by the Department, though limited, show that 
yellowing will progress when Fahrenheit temperatures are in 
the middle 30’s, but the evidence with respect to the time re- 
quired for such progress is inconclusive. Federal inspection at 
Boston on February 16 of the cabbage involved herein revealed 
no decay, and a total of 16% defects or damage related to all 
factors of quality and condition. This is 6% above the permitted 


1 Pliofilm in the Preservation of Florida Fruits and Vegetables, University of Florida Agricul- 
tural Experiment Station Bulletin No. 369, page 63 (February 1942); Cabbage, Celery, Lettuce 
and Tomatoes, Laboratory Tests of Storage Methods, Marketing Research Report No. 402 page 
10 (June 1960). 
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tolerance for U.S. No. 1 cabbage and is not, in our opinion, ab- 
normal deterioration under the circumstances of this case, par- 
ticularly since there was no serious damage present in the load. 


In coming to this conclusion, we are not unaware of the Fed- 
eral inspection of February 20 listing total defects averaging 
23%,including 1% decay, and the NPIS inspection of February 
16, showing total defects averaging 32%, including 1% decay. 
The Federal inspection of February 20, however, was made some 
four days after the shipment arrived at Boston. Such a late in- 
spection is not for consideration to show lack of suitable shipping 
condition. Joe Maggio, Inc. v. Senter Bros., Inc., 12 A.D. 450. 
As for the conflict between the findings of the NPIS and the 
Federal inspection made on February 16, we must accord the 
greater weight to the findings of the Federal inspector, since that 
inspection was made on the basis of a uniform grading standard 
keyed to the U. S. grade standards promulgated by the Depart- 
ment. Accordingly, and for these reasons, the results of the Fed- 
eral inspection of February 16 are adopted as the criterion in 
this case. 


Respondent has the burden of proving that the shipment of 
cabbage involved herein was not in suitable shipping condition 
at the time it was billed to Boston out of Yuma, Arizona, on 
February 8, 1962, by complainant. Respondent has failed to sus- 
tain this burden. Accordingly, having accepted the cabbage, re- 
spondent owes complainant the purchase price thereof, or $1,045. 
Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded with interest. 


Respondent, in the counterclaim, requested an award of repara- 
tion in the sum of $1,008 based upon complainant’s alleged 
breach of warranty. Respondent has failed to prove the breach, 
so that the counterclaim is without basis and should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,045, with interest thereon 
at the rate of 5 percent per annum from March 1, 1962, until 
paid. 


Respondent’s counterclaim is dismissed. 
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The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 8413) 


OUTDOOR MARKET, INC. v. ELMER GUMZ FARMS, INCORPORATED. 
PACA Docket No. 8732. Decided May 23, 1963. 


Failure to Sustain Burden of Proof—lInterstate 
Commerce—Jurisdiction 


It is concluded that complainant failed to establish that transaction was in 
interstate commerce and complaint dismissed for lack of jurisdiction. 


A. J. DeMario, of Elkhart, Indiana, for complainant. Blanlesten and Lansing, 
of Chicago, Illinois, for respondent. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed March 21, 1962. Complainant 
alleges the purchase from respondent of five truckloads of onions 
for $7,500, the delivery and payment of only one truckload, and 
resulting damages of $5,164.29. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on April 21, 1962. A copy of the report of investigation was 
served upon complainant on April 21, 1962. Respondent filed an 
answer on May 3, 1962, denying that the Secretary has jurisdic- 
tion in this proceeding because the transaction was not in inter- 
state commerce. Respondent alleges it sold the onions to com- 
plainant on the basis of cash in advance and that upon the failure 
of complainant to forward the purchase price respondent re- 
scinded the contract. 


An oral hearing was held at Chicago, Illinois, on September 
19, 1962. Both parties were represented by counsel. Gertrude J. 
Clipp, President of complainant corporation, and Dale Thane 
Clipp, an employee of said corporation, testified for complainant. 
Elmer Gumz, President of respondent corporation, and Steven 
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Gumz and Dorothy W. Kriss, employees of said corporation, tes- 
tified for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Outdoor Market, Inc., is a corporation whose 
address is 1635 Cassopolis Street, Elkhart, Indiana. At the time 
of the transaction involved herein, complainant was _ licensed 
under the act. 


2. Respondent, Elmer Gumz Farms, Incorporated, is a cor- 
poration whose address is RR #1, North Liberty, Indiana. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about January 8, 1962, respondent contracted to sell 
to complainant, five truckloads of U.S. No. 1 Medium Yellow 
Globe onions, each load consisting of 700 50-pound bags, for a 
total price of $7,500, f.o.b. North Liberty, Indiana. The onions 
were to be picked up by complainant during January. 


4. On or about January 10, 1962, respondent informed com- 
plainant that the contract was cancelled because it had not re- 
ceived complainant’s check for $7,500. That same day complain- 
ant purchased from respondent one truckload of onions. Com- 
plainant paid for these onions, had them picked up on or about 
January 18, 1962, at respondent’s place of business, and deliv- 
ered the load to a buyer in Chicago, Illinois. 


5. The formal complaint was filed March 21, 1962, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


At the oral hearing, Elmer Gumz, President of respondent, tes- 
tified that Dale Clipp came to respondent’s place of business on 
January 8, 1962, for the purpose of buying onions for complain- 
ant and that he agreed to sell to complainant five truckloads of 
onions for $7,500, on the condition that Gertrude J. Clipp mail 
a check for the full price the next day. Gumz’s testimony is cor- 
roborated by that of his own son, Steven Gumz, and also by an 
office employee of respondent, Dorothy W. Kriss. Dale Clipp ad- 
mitted buying the onions but testified that the understanding as 
to payment was that complainant would pay for each load in 
advance of delivery. 
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In its brief, respondent has raised three defenses. First, it is 
contended that respondent had good cause to rescind the contract 
when informed the check for the full purchase price had not 
been mailed as agreed upon. The second contention is that com- 
plainant is not the real party in interest because Dale Clipp re- 
quested respondent to make out the invoice to Gertrude J. Clipp, 
rather than complainant, as buyer. The third contention is that 
the transaction was not in interstate commerce and, therefore, 
the Secretary has no jurisdiction in the matter. For reasons 
which will appear hereinafter, it is only necessary to consider 
the third defense. 

Complainant alleged in the formal complaint “That on or about 
the 8th day of January 1962, in the course of interstate com- 
merce, respondent, contemplating the shipment of the commodity 
in interstate commerce, sold to complainant five loads . . . of 
Onions . . . to be delivered to complainant to be shipped by com- 
plainant to Chris Strompolis 8991 South Water Market, Chicago, 
Illinois, to whom complainant sold said onions.” Respondent de- 
nied this allegation. Accordingly, complainant had the burden 
of proving such allegation by a preponderance of the evidence. 
Friona Growers & Shippers v. Springer & Co., 21 A.D. 1034. 


The subject matter of the contract of January 8, 1962, was 
onions grown by respondent in Indiana. None of the five loads 
were shipped under this contract. Complainant in its brief con- 
tends that the transaction was in interstate commerce because 
complainant has purchased hundreds of thousands of dollars 
worth of produce from respondent in the past and both parties 
shipped some of their produce to points outside of the State. We 
do not agree. There is no evidence that the sale of the five loads 
involved herein was made for shipment in interstate commerce. 


It is indispensable to the jurisdiction of the Secretary under 
the act that a transaction be in interstate commerce. Anonym- 
ous, 15 A.D. 466. We conclude that complainant has failed to 
sustain the burden of proof herein with respect to this require- 
ment. Accordingly, the complaint should be dismissed for lack 


of jurisdiction. 
ORDER 
The complaint is dismissed. 


Copies of this decision and order shall be served upon the par- 
ties. 
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(No. 8414) 


GONZALES PACKING Co. v. BISHOP’S PRODUCE. PACA Docket No. 


8800. Decided May 24, 1963. 


Failure to Pay—Allowance 


Allowances granted in amount contended by vendor and failure to pay balance 
jof purchase price violative of act. 


Complainant and respondent pro se. Arthur L. Quinn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on No- 
vember 20, 1961. The formal complaint was filed June 8, 1962. 
Complainant seeks an award of reparation in the amount of $288, 
which is alleged to be the total adjusted purchase price of two 
truckloads of tomatoes sold. to respondent in 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 10, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 9, 1962. Respondent filed an 
answer on July 27, 1962 alleging that he had paid complainant 
in full for both loads of tomatoes. 


Since the amount in dispute is less than $500, the issues are 
determined in accordance with the shortened method of proce- 
dure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant thereto, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a corporation, Horwath and Co., Inc., trad- 
ing as Gonzales Packing Co., whose address is 1009 South San 
Julian Street, Los Angeles, California. 


2. Respondent is an individual, Derrell Bishop, trading as 
Bishop’s Produce, whose address is 323 Southeast Third Street, 
Durant, Oklahoma. At the time of the transactions involved 
herein, respondent was licensed under the act. 
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8. On August 18, 1961, in the course of interstate commerce, 
complainant sold to respondent, by oral contract, 528 wire-bound 
crates of No. 2 tomatoes for a total purchase price of $888.25, 
f.o.b. California. 


4. Pursuant to the foregoing contract, complainant shipped 
528 crates of tomatoes by truck on August 19, 1961, from Gon- 
zales, California, to respondent at Durant, Oklahoma, where they 
were accepted by respondent upon arrival. On August 23, 1961, 
a Federal condition inspection was made of the tomatoes. The 
certificate reads as follows: 


“Condition: In most samples 3 to 15%, in some none, 
average 5% damage including 1% serious damage by 
sunken discolored areas, occurring on shoulders, In most 
samples no decay, in some 3 to 9%, average 3% decay, 
Watery Soft Rot, generally in advance stage.” 


5. Subsequent to the acceptance of the tomatoes mentioned 
in Finding of Fact 3, respondent by telephone complained to 
complainant concerning the tomatoes. The parties agreed to a 
reduction of $150 in the original purchase price. On September 
5, 1961, complainant sent to respondent its credit memorandum 
in the amount of $150. On or about September 12, 1961, com- 


plainant received respondent’s check for, $660.25. 


6. On October 11, 1961, in the course of interstate commerce, 
complainant sold to respondent by oral contract 600 wire-bound 
crates of No. 2 tomatoes, at $1.50 per crate, f.o.b. California, for 
a total purchase price of $900. On the same day, the tomatoes 
were shipped by truck from Gonzales, California, to respondent 
at Durant, Oklahoma, where they were accepted by respondent 
upon arrival. 


7. On October 14, 1961, a Federal inspection was made of 
the tomatoes. The certificate shows as to condition an average 
of 1% serious damage by sunken discolored areas over shoulders 
and an average of approximately 7% decay, Watery Soft Rot 
and Alternaria Rot each generally. in advance stage. The certifi- 
cate states as to grade “now fails to grade U.S. No. 2 only 
account condition.” 


8. On or about October 14, 1961, respondent notified com- 
Plainant by telephone of the inspection results and requested an 
allowance. An allowance of $300 was agreed upon. On October 
16, 1961, complainant sent to respondent its credit memorandum 
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in that amount. During the first week of November 1961, com- 
plainant received respondent’s check for $390. 


9. The informal complaint was filed on November 20, 1961, ' 
which was within 9 months after the causes of action accrued, or 
CONCLUSIONS 1, 

There is no dispute between the parties relative to the terms T 
of the two contracts. However, in each instance, upon arrival c 
and acceptance of the tomatoes at destination, respondent sought 
and complainant granted an allowance. The controversy involves 
the amounts of the allowances granted. 

In regard to the shipment of August 19, 1961, complainant 
maintains that an allowance of $150 was agreed upon. Respond- 
ent contends that the correct allowance was $228, which com- Hu 
prised a $200 allowance on the tomatoes plus $28, the cost h 
of the Federal inspection requested by complainant. Complain- 
ant denies that it authorized the inspection. Respondent re- 
mitted to complainant $660.25 being the purchase price of | It i 
$888.23 less the claimed deduction of $228. Complainant asserts 
that $78 remains due. 

The purchase price of the second load is $900 and respond. Qui 
ent remitted a total of $390. Complainant contends that the 
agreed allowance was only 50 cents per crate, or a total of $300 | 
and that respondent should have remitted a total of $600. Re | Dec 
spondent counters that the allowance was on the basis of 85 
cents per crate, or a total of $510, and on that basis remitted 
a check to respondent in the amount of $390. Complainant 7 
asserts that $210 remains due on this load. tur 

The only documentary proof submitted by either party in| %¢4 
substantiation of its case consists of the credit memoranda | Pla’ 
sent by complainant. Respondent admits receiving them. The | 2 t 
memorandum on the first load is dated September 5, 1961, and | del: 
states “Refone with Danny. 150.00.” The memorandum on the j 
second load is dated October 16, 1961, and shows a credit of rep 
$300. It is concluded that the allowances were in the amounts ter 
claimed by complainant. inv 

The failure of respondent to pay to complainant the balance I 
of $78 due on the first load and the balance of $210 due on the th 
second load, or a total of $288, is in violation of section 2 of the | : 
act. Complainant should be awarded reparation in that amount, | Bow 


with interest. ; 
' ans 
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com- ORDER 


1961 Within 30 days from the date of this order, respondent shall 
ous pay to complainant, as reparation, the sum of $288, with inter- 
“est thereon at the rate of 5 percent per annum from November 
1, 1961, until paid. 


/eYMS The facts shall be published. 


wie Copies hereof shall be served upon the parties. 

olves 

inant (No. 8415) 

yond- 

com. | HUNTER Bros. INC. v. J. CRIMALDI & SON, INC. PACA Docket 
cost No. 8585. Decided May 24, 1963. 

lain- Failure to Sustain Burden of Proof—Reparation Awarded— 

, Te Late Delivery 


e of | It is concluded that respondent purchaser failed to establish that potatoes did 
serts not meet contract requirements and reparation awarded as no damages 
claimed for late delivery. 


oak Quinton G. Nottingham, of Eastville, Virginia, for complainant. David Sis- 


kind, of New York, New York, for respondent. James A. O’Donnell, Pre- 


Be siding Officer. 

| 

Re- | Decision by Thomas J. Flavin, Judicial Officer 
f 85 

'tted PRELIMINARY STATEMENT 


nant This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
r in | seq.). The formal complaint was filed on August 22, 1961. Com- 
nda | Plainant seeks to recover $1,015, the delivered invoice price of 
The | a truckload of U.S. No. 1, Size A, potatoes allegedly sold and 
and | delivered to respondent by complainant during June 1961. 


‘the A copy of the complaint and a copy of the Department’s 

; of report of investigation were served upon respondent on Sep- 

ints | tember 29, 1961. On the same date, a copy of the report of 
investigation was served upon complainant’s attorney. 


re Respondent filed an answer on November 7, 1961, alleging 


eh that the truckload of potatoes did not arrive at destination 
i within the time specified in the contract between the parties 


and that the potatoes failed to grade U.S. No. 1, Size A. The 
answer contained a counterclaim for $249.90, representing 
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charges allegedly incurred by respondent for travel, telephone, 
dumping, and replacement cost for other potatoes. Respondent 
requested an oral hearing. On November 27, 1961, complainant 
filed a reply to the counterclaim in which the allegations therein 
were denied. 


An oral hearing was held at New York City on September 
27, 1962, at which both parties were represented by counsel. 
Each side presented the oral testimony of two witnesses. In 
addition, the deposition testimony of four respondent witnesses 
was received in evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hunter Bros., Inc., is a corporation whose 
address is Cape Charles, Virginia. At the time of the transac- 
tion involved herein, complainant was licensed under the act. 


2. Respondent, J. Crimaldi & Son, Inc., is a corporation whose 
address is 69 Brooklyn Terminal Market, Brooklyn, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 29, 1961, in the course of interstate com- 
merce, complainant sold to respondent a truckload of U.S. No. 1, 


Size A, washed Virginia Cobbler potatoes, consisting of 350 100- | 


pound sacks, at an agreed price of $2.90 per sack, delivered, or a 
total of $1,015, shipment to be from complainant’s packing house 
in Cheriton, Virginia, to the Utica State Hospital, Utica, New 
York. The contract between the parties, which was negotiated by 
a broker, Robert Mullenbrock of Canada Packers, Inc., New York, 
New York, called for the truckload of potatoes to arrive in Utica, 
New York, before noon on Friday, June 30, 1961. Copies of the 
broker’s memorandum of sale dated June 29, 1961, were sent to 
both parties, neither of whom made any objection to the terms 
of sale set forth therein. 


4. Respondent purchased the potatoes from complainant for 
the purpose of performing under a contract of sale entered into 
by respondent and the Utica State Hospital on or about June 28, 
1961. This contract called for 35,000 pounds of potatoes for a 
total price of $1,064, delivered at the hospital. 


5. On June 29, 1961, at 5:30 p.m. complainant shipped a | 
truckload of potatoes from Cheriton, Virginia, to the Utica State | 
Hospital, Utica, New York. Immediately prior to shipment, the | 
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truckload of potatoes received Federal inspection at Cheriton, 
Virginia, and the potatoes were certified as grading U.S. No. 1, 
Size A. 


6. The truckload arrived at the Utica State Hospital some- 
time between the hours of 4:30 p.m. on June 30, 1961, and 7:30 
am. on July 1, 1961. On July 1, 1961, at approximately 8 a.m. 
the potatoes were unloaded and stored in the vegetable cellar of 
the Utica State Hospital and the truck manifest and bill of lading 
were signed by Richard Herrig, Head Farmer at the hospital. 


7. On Wednesday, July 5, 1961, at the request of the hospital, 
the potatoes were examined by an inspector for the New York 
State Department of Agriculture and Markets who reported the 
presence of soft rot ranging from 6% to 75%, averaging 34%. 
That same day the Utica State Hospital advised respondent of 
the inspection results and ordered removal of the potatoes. 


8. During the afternoon of July 5, 1961, respondent notified 
complainant, through the broker, that the shipment had not ar- 
rived before noon on June 30, 1961, at the Utica State Hospital, 
and that the potatoes failed to grade U.S. No. 1, Size A. 


9. On or about July 11, 1961, respondent arranged for the 
removal and dumping of all of the potatoes involved herein at a 
cost of $100 to respondent. In addition, respondent paid $50.26 to 
the hospital for the higher cost of potatoes purchased as replace- 
ments, $18.85 for telephone calls, and $31.79 for transportation 
to Utica to dispose of the potatoes. 


10. Respondent has not paid the agreed purchase price for 
the truckload of potatoes or any part thereof. 


11. The formal complaint was filed on August 22, 1961, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no dispute that the contract entered into between the 
parties called for delivery of a truckload of Virginia Cobbler 
potatoes grading U.S. No. 1, Size A, on arrival at the Utica 
State Hospital, Utica, New York, which was the destination 
specified in the contract. Nor is there any dispute as to quantity 
or price, or that the agreement specified arrival at the hospital 
before noon on June 30, 1961. 


Complainant contends that the potatoes tendered to the hos- 
pital were of the grade and size specified; that an employee of 
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the hospital, Richard Herrig, signed the bill of lading acknowleg- 
ing receipt of the potatoes in good condition; that the potatoes 
were unloaded into the vegetable cellar at the hospital; and that 
no complaint was received from respondent or the broker until 
the afternoon of July 5, 1961. On the other hand, it is respond- 
ent’s position that the truck failed to arrive before noon on 
June 30, 1961, and the potatoes were not tendered for delivery 
until July 1, 1961; that the potatoes failed to meet grade require- 
ments on arrival at Utica; that official inspection was made on 
the first available date with complainant being notified promptly 
of the inspection results; and that the potatoes were dumped 
after being found unfit for human consumption. 


In the absence of any testimony from the truck driver, there is 
no evidence to establish the actual time of arrival of the truck at 
the hospital. James W. Maney, Principal Stores Clerk at the hos- 
pital, testified by deposition, that on the morning of June 30, the 
truck driver telephoned and said the potatoes would be delivered 
that afternoon but that the truck had not arrived at 4:30 p.m. 
when he quit work. Richard Herrig, Head Farmer at the hospital, 
testified that he first saw the truckload of potatoes about 7:30 
a.m. on July 1, 1961, in front of the vegetable cellar at the hos- 
pital. We accept this testimony, which was not rebutted, for 
concluding that the potatoes arrived at the hospital sometime be- 
tween 4:30 p.m., June 30 and 7:30 a.m., July 1, 1961. 


Since respondent specified delivery of the shipment at the Utica 
State Hospital, by implication, the officials and employees at the 
hospital were thereby made respondent’s agents for the purpose 
of accepting or rejecting the shipment. The term “Acceptance’’ is 
defined in the regulations in effect at the time of the transaction 
to include ‘‘any act by the consignee signifying acceptance of the 
shipment, including diversion and _ unloading” (7 CFR 
46.2(cc) (1)). This being so, Herrig’s receipting for and unload- 
ing of the potatoes constituted an acceptance thereof sufficient 
to bind respondent. Although respondent contends that Herrig 
had no authority to receive the load, Lawrence J. Maxwell, Busi- 
ness Officer of the hospital, testified that Herrig’s duties included 
the receiving of fruits and vegetables. 


Having accepted the truckload of potatoes upon arrival, re- 
spondent is liable for the purchase price thereof, less any dam- 
ages which may have resulted from a breach of contract on com- 
plainant’s part. Respondent had the burden of proving by a pre- 
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ponderance of the evidence both the breach of contract and the 
resulting damages. 


There is no question that complainant breached the contract 
as to the time of arrival of the load. The broker, Robert A. Mul- 
lenbrock, testified that on June 29, Philip Crimaldi told him the 
load must arrive before noon on Friday, June 30, because the 
hospital personnel was on a five-day work week and the hospital 
generally had an inspector there to meet the loads; and that he 
relayed this information to Mary L. Williams, Sales Manager of 
complainant. Mary L. Williams testified that the broker informed 
her the load had to arrive before noon on June 30 because the 
hospital and its perishable storage warehouse operated on a five- 
day week. However, respondent does not claim damages on the 
basis of the delay but uses it merely to explain the failure to have 
a State inspection made prior to July 5. Maney testified that 
Monday, July 3, was a State holiday and July 4 was a National 
holiday, and that the first State or Federal inspection available 
after arrival of the load was on July 5. 


Respondent’s principal contention is that the potatoes were 
not U.S. No. 1 grade on July 1 when they were placed in the 
hospital vegetable cellar. Respondent relies upon the State inspec- 
tion made on the morning of July 5 which disclosed an average 
of 34 percent soft rot. On the other hand, complainant relies 
upon the certificate of the Federal inspection made at shipping 
point on the evening of June 29 which shows that the potatoes 
were U.S. No. 1. Complainant also relies on the fact that the bill 
of lading signed by Herrig contained the printed notation “The 
Above Described Merchandise Has Been Received In Good Con- 
dition.” However, Herrig testified that by signing the bill of 
lading he merely intended to indicate receipt of the potatoes by 
count. He further testified that he examined the potatoes and 
found them “wet and you could smell spoiled potatoes in trailer” 
and that he told the driver the potatoes were not in good condi- 
tion. Herrig was unable to say whether the potatoes were U.S. 
No. 1 at that time. 


Mary L. Williams stated that the storage of new potatoes is 
not recommended but if they are stored the temperature should 
be 45 to 50 degrees. It was her opinion that new potatoes grad- 
ing U.S. No. 1, if properly stacked and stored at the recom- 
mended temperature, should show no decay for a week. Accord- 
ing to Crimaldi, new potatoes should keep for two weeks under 
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such circumstances. Maney testified that the vegetable cellar at 
the hospital is ventilated by two electric fans and that an ap- 
proximately uniform temperature is maintained although it 
varies depending on the outside temperature. Crimaldi testified 
that he went to Utica on July 11 and inspected the potatoes; 
that the cellar was below ground and had stone walls and floor; 
and that the sacks were stacked on end with ample ventilation. 


The United Standards for potatoes (7 CFR 51.1540 et seq.) 
allow for the U.S. No. 1 grade a total tolerance of 11 percent by 
weight for defects, including not more than 1 percent for pota- 
toes which are frozen or affected by soft rot or wet breakdown. 
The shipping point inspection certifying the potatoes to be U.S. 
No. 1 is considerably closer in point of time to the unloading 
of the potatoes on July 1 than the State inspection. There is no 
evidence as to the temperature of the storage area between July 
1 and July 5. It is concluded that respondent has failed to sus- 
tain the burden of proving that the potatoes were not U.S. No. 1 
on arrival. Accordingly, the failure of respondent to pay to com- 
plainant the purchase price. of $1,015 is in violation of section 2 
of the act. Reparation should be awarded to complainant in that 
amount with interest. It follows that respondent’s counterclaim 
based on the claimed breach as to grade should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,015, with interest thereon 
at the rate of 5 percent per annum from August 1, 1961, until 
paid. 


The counterclaim is dismissed. 
The facts shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 8416) 


IVAN MILLER v. G & H PRODUCE Co. PACA Docket No. 8872. 
Decided May 24, 1963. 


Failure to Sustain Burden of Proof—Reparation 


Awarded 


It is concluded that respondent purchaser failed to establish that potatoes did 
not meet contract requirements and reparation awarded. 


Complainant and respondent pro se. Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). 
By formal complaint filed on September 1, 1962, complainant 
seeks reparation against respondent in the amount of $300, al- 
leged to be the unpaid purchase price of a truckload of potatoes 
sold and delivered to respondent in February 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 28, 1962. A copy of the report of investigation was served 
upon complainant on November 7, 1962. Respondent filed an 
answer on October 17, 1962, in effect admitting the purchase and 
sale as alleged, but denying that respondent received the quality 
of potatoes specified in the contract. 


Since the amount involved herein is under $500, the issues are 
determined in accordance with the shortened method of procedure 
provided for in Section 47.20 of the Rules of Practice which 
were in effect at the time the formal complaint was served upon 
respondent. Pursuant to such procedure, complainant requested 
that his complaint and attached exhibits be considered as a part 
of his opening statement, and also filed an additional opening 
statement. No answering statement was filed by respondent. 


FINDINGS OF FACT 
1. Complainant is an individual, Ivan Miller, whose address 
is R.D. No. 3 Corry, Pennsylvania. 


2. Respondent is an individual, Donovan Gene Houdeshell, 
doing business as G & H Produce Co., whose address is R.R. # 2, 








598 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 597 


Box 175, Versailles, Ohio. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about February 20, 1962, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of potatoes, consisting of 625 50-pound bags, at an 
agreed price of 48¢ per bag, f.o.b. Corry, Pennsylvania, for a 
total invoice price of $300. 


4, Complainant shipped on February 20, 1962, from loading 
point at Corry, Pennsylvania, to respondent at Versailles, Ohio, 
the kind, quality, and grade of potatoes called for in the contract, 
in the manner agreed upon, by truck operated by respondent. 


5. Respondent accepted the potatoes in compliance with the 
contract, but failed to pay the agreed purchase price, having paid 
complainant only $50, leaving a balance due and unpaid of $250. 


6. The formal complaint was filed on September 1, 1962, 
which was within 9 months after accrual of the cause of action 
here. ‘ 


CONCLUSIONS 


There is no dispute between the parties here concerning the 
transaction. In his answer to the complaint, respondent makes 
the statement that he did not receive “the quality or grade pota- 
toes that I bargained for.” He stated further that he had to 
throw out a lot of the potatoes because of rot. However, respond- 
ent has submitted no evidence to support these claims, and com- 
plainant states that he never received any complaint from re- 
spondent as to the condition of the potatoes. 


Respondent denies that he refused to pay complainant for the 
potatoes and states that he stopped payment on his check cover- 
ing the purchase price, which was given to complainant at the 
time of the purchase and sale, because he did not have enough 
money in the bank to cover it, and also because he intended to 
contact complainant on the subject of an adjustment. Respondent 
further states in his answer that, nevertheless, he wishes to clear 
up this matter and that he will pay complainant $50 per month 
until complainant receives the full amount of $300. Respondent’s 
answer was accompanied by a check for $50, payable to com- 
plainant. The check was sent to complainant by the Department, 
and complainant accepted it. 
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Since respondent bought and received the potatoes and has not 
shown that the potatoes failed to meet contract requirements, it 
is concluded that respondent’s failure to pay complainant prompt- 
ly the full agreed purchase price was and is in violation of Sec- 
tion 2 of the Act. Complainant should be awarded reparation for 
the balance due of $250, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $250, with interest thereon 
at the rate of 5 percent per annum from March 1, 1962, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8417) 


HARRY ROTHMAN COMPANY v. RICHEY & GILBERT COMPANY. 
PACA Docket No. 8646. Decided May 28, 1963. 


Failure to Deliver—Reasonable Cause 


Respondent-shipper excused from shipping produce on dates specified in con- 
tract due to occurrence of contingencies provided for in contract. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Cheney & Hutcheson, 
of Yakima, Washington, for respondent. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 20, 1961. The formal 
complaint was filed on December 26, 1961. Complainant seeks an 
award of reparation in the amount of $1,521.50, which is alleged 
to be the amount of damages sustained by complainant as a re- 
sult of respondent’s failure to ship two carloads of Italian prunes 
purchased by complainant in August 1961. 
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A copy of the Department’s report of investigation was served 
upon complainant on January 11, 1962. A copy of the formal 
complaint and a copy of the report of investigation were 
served upon respondent on January 15, 1962. Respondent filed an 
answer to the formal complaint on February 2, 1962, denying 
liability to complainant and requesting an oral hearing. 


An oral hearing was held at Yakima, Washington, on Septem- 
ber 20, 1962. The depositions of Harry Rothman and Sam L. 
Piazza were received in evidence for complainant. Respondent 
was represented by counsel, who introduced the testimony of five 
witnesses. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Rothman, doing busi- 
ness as Harry Rothman Company, whose address is 2840 South 
Ashland Avenue, Chicago, Illinois. 


2. Respondent, Richey & Gilbert Company, is a corporation 
whose address is Post Office Box 141, Yakima, Washington. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On Tuesday, August 22, 1961, in contemplation of ship- 
ment in interstate commerce, complainant purchased from re- 
spondent, through D. L. Piazza Co., a broker in Minneapolis, 
Minnesota, two carloads of Washington No. 1 Italian prunes in 
half-bushel baskets, at $2.75 per half-bushel, f.o.b. shipping point 
in the State of Washington. The two shipments were to be made 
on August 24 and 25, 1961, respectively, provided they met the 
requirements for maturity as required in the marketing order 
of that area in force on those dates, and provided prior orders 
of respondent’s other customers had been filled. 


4, Respondent sent D. L. Piazza Co. its sales memorandum 
dated August 22, 1961, confirming the sale and giving as shipping 
dates “1 car August 24th. 1 car August 25th.” 


5. On August 22, 1961, D.L. Piazza Co. confirmed the sale 
by telegram to complainant, advising that one carload would be 
shipped on Thursday, August 24, 1961, and the second carload 
on August 25, 1961, “weather permitting.” 


6. Respondent shipped no Italian prunes to complainant 
either on August 24 or August 25, 1961. 
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7. On Monday, August 28, 1961, respondent offered two car- 
loads of Italian prunes to complainant at the contract price of 
$2.75 per half-bushel, f.o.b. shipping point in the State of Wash- 
ington. Complainant at that time offered to accept them at a re- 
duced price of $2.50 per half-bushel, but respondent declined. 


8. The formal complaint was filed on December 26, 1961, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


A preliminary matter to be disposed of is respondent’s argu- 
ment that there was no privity of contract between complainant 
and respondent, in that respondent sold the prunes to D. L. 
Piazza Co. and not to complainant. The evidence establishes that 
D. L. Piazza Co. was acting solely as a broker and agent for 
complainant in purchasing the prunes from respondent. Even 
though the contract was made with respondent by D. L. Piazza 
Co. in its own name without any disclosure of its agency, com- 
plainant, as an undisclosed principal, is still the real party in 
interest and as such is duly entitled to bring this action in his 
own name. Thomas E. Moore v. Bondi Celery Co., 11 A.D. 385; 
The Auster Co. et al v. J. C. Watson Company, 8 A.D. 798. 


The principal issue presented for decision, however, relates to 
the dates upon which the two carloads of prunes involved herein 
were to have been shipped by respondent. Complainant takes the 
position that a firm agreement had been made between the 
parties providing for shipment of one carload of prunes on Au- 
gust 24, 1961, and shipment of the second carload the following 
day, August 25. Respondent urges the view that these were only 
approximate dates given to complainant as the probable dates 
of shipment; that it was understood between the parties that 
shipment might be made at a later date with respect to both 
carloads; and that complainant’s agent expressly agreed, on a 
date subsequent to the making of the contract, that respondent 
might make the shipments to complainant on dates later than 
August 24 and 25. 


Complainant, in support of the allegations contained in his 
complaint, offered in evidence the deposition testimony of Sam 
Piazza, president of the D. L. Piazza Co., which company acted 
as the buying broker in this transaction. Piazza testified therein 
that he talked by telephone with E. J. Warneke, respondent’s 
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sales manager, on August 22, 1961; that he ordered the two car- 


loads of prunes involved herein from respondent at that time; | 


that respondent was advised, also at that time, that the broker 
was buying these prunes for a principal in Chicago; and that 
it was agreed that the prunes were to be billed to the broker at 
Minneapolis, Minnesota. Piazza, testifying further, stated that 
he confirmed the transaction with complainant by wire on the 
date of sale (Finding of Fact No. 5); that he subsequently re- 
ceived a copy of the memorandum of sale executed by respond- 
ent on August 22 (Finding of Fact No. 4); and that this memo- 
randum correctly set forth the details of the agreement between 
the parties. This witness testified that he heard nothing further 
regarding the transaction until respondent offered to ship two 
carloads of prunes on August 28, and that he at no time, between 
August 22 and August 28, gave respondent permission to ship 
the prunes on any date or dates other than August 24 and 25, 
which were the original shipping dates set forth in the memoran- 
dum issued by respondent. 


E. J. Warneke, respondent’s sales manager, testified at the oral 
hearing, in substance, that he talked with Sam Piazza by tele- 
phone on August 22; that he told Piazza at that time that re- 
spondent was filling its orders from its customers on a “first 
come, first served” basis; that due to this fact, as well as other 
variable factors such as weather conditions, he might not be able 
to ship on August 24 and 25; and that Piazza stated that that 
was all right, that Warneke should advise Piazza exactly when 
shipment would be made as soon as Warneke knew and that the 
dates of August 24 and 25 would be regarded as approximate 
shipping dates only. Warneke, continuing his testimony, stated 
that he talked with Piazza again on August 24 and advised him 
that respondent definitely could not deliver prunes to complain- 
ant on August 24 and 25 and that Piazza again was agreeable to 
the delay; but that when respondent’s offer to ship was made on 
August 28, complainant refused to accept the two loads, except 
at a reduced price of $2.50 per half-bushel, f.o.b. loading point 
in the State of Washington, which proposal respondent refused. 


Respondent introduced the testimony of two other witnesses 
at the oral hearing—Calvin Dugger, respondent’s field man in 
1961, and Roy Gilmore, a grower whose orchard was the source 
of the prunes involved herein—who testified in substantial part 
that the prunes available to respondent in August 1961 were late 
in maturing in that the fruit was slow to achieve the necessary 
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| color and sugar content required by the marketing order in force 
in that area, so that the harvesting of the prunes was delayed 
as a result. The further testimony of these two witnesses was to 
the effect that weather was a factor in the maturing of the 
prunes both as to color and sugar content. 


Turning from the testimony of the witnesses in this proceed- 
ing, we next consider the meager documentary evidence available 
to us. The two principal documents are respondent’s sales memo- 
randum of August 22, and Piazza’s telegram to complainant of 
the same date. The sales memorandum was very explicit, giving 
the shipping dates of the two carloads of prunes as “1 car August 
24th” and “1 car August 25th,” with no indication that these 
dates were tentative or conditional. This is not true of the 
telegram, however, which read in part as follows: “CONFIRM 
SECURED FOR YOUR SHIPMENT ONE THURS. ONE FRI. 
WEATHER PERMITTING .. .” (Emphasis ours). Respond- 
ent’s Warneke, as we stated e arlier, testified at the hearing 
that the dates on the memorandum were only tentative, and that 
the shipments—as suggested in Piazza’s telegram—were subject 
to certain qualifications. Piazza, however, in his depositions, 
stated that the terms of the contract were correctly set forth in 
the memorandum, but in a letter to the Department dated Decem- 
ber 5, 1961, (Exhibit No. 5, report of investigation), he said of 
his telegram of August 22: “I believe our wire to Rothman is 
exactly the same as deal confirmed.” 


In reviewing all of the evidence, we are of the opinion that 
the obligation of respondent to ship the prunes to complainant on 
the dates of August 24 and 25, 1961, was not absolute but was 
subject to a contingency. This is the gist of respondent’s evi- 
dence, and it receives some support from the telegram dispatched 
by Piazza on August 22. It is our further conclusion that the con- 
tingency agreed upon between Warneke and Piazza was that the 
fruit should be ripe and able to meet the requirements of the 
prune marketing order in force in the Yakima, Washington, area, 
and that sufficient fruit meeting this description would be avail- 
able to respondent on these dates for shipping to complainant 
after respondent had met prior commitments to third parties 
placing earlier orders. We also conclude that the fruit was not 
available to respondent on the dates of August 24 and 25, for 
shipment to complainant, due to the presence of the contingencies 
set forth above; that respondent was excused from shipping on 
the dates of August 24 and 25, 1961; and that respondent’s fail- 
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ure to deliver on these dates was not without reasonable cause 
and therefore was not in violation of section 2 of the act. 


Complainant, in his brief, argues that the memorandum exe- 
cuted by respondent on August 22 was the written contract be- 
tween the parties and hence no parol evidence is admissible to 
vary its terms. We do not agree, and we do not think that com- 
plainant has shown, that the parties ever intended that the 
memorandum, as well as Piazza’s telegram of the same date, 
should be anything more than written memorandums or evidence 
of the oral agreement made by Piazza and Warneke. Complain- 
ant relies heavily upon the case of Quality Potato Company V. 
Cooney & Korshak, 13 A.D. 1104, as support for his argument. 
The Quality Potato case is distinguishable from this proceed- 
ing, however, in that the parties in that case (Quality Potato) 
carefully reduced their agreement to writing, with each party 
signing the agreement. The oral contract in this case can hardly 
be compared with that contract. A written contract and written 
evidence of an oral contract are distinguishable, Cashmere Pion- 
eer Growers V. Mathew Mercurio, 7 A.D. 1118, and where writ- 
ings evidencing an oral agreement are inconsistent, as here, 
parol evidence may be introduced to show that the writings 
do not accurately or completely express the contract. Epperson 
& Symons v. Atlantic Preserving Co., 18 A.D. 1099. Accord- 
ingly, we conclude that there is no merit in the argument that 
parol evidence having to do with respondent’s memorandum 
should be excluded. 


Respondent, in the answer, requests an award to cover the 
costs incurred in connection with its participation in this pro- 
ceeding. The request is denied, since the Secretary is without 
authority under the act to award costs of the proceedings to 
the parties, or either of them. 


ORDER 
The complaint is dismissed. 


The facts shall be published and copies hereof servd upon 
the parties, 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8418) 


PACA Docket No. 8983. Dismissed May 8, 1963, by Thomas 
J. Flavin, Judicial Officer. 


No. (8419) 


PACA Docket No. 8892. Dismissed May 17, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8420) 


PACA Docket No. 9026. Dismissed May 17, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8421) 


PACA Docket No. 8884. Dismissed May 22, 1963, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 8422) 


TURNER FRUIT COMPANY v. EMERY’S FRUIT MARKET. PACA 
Docket No. 9034. Reparation of $242.95 with 5 percent in- 
terest from August 1, 1962, awarded complainant against 
respondent in order issued May 6, 1963, by Thomas J. Flavin, 


Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 8423) 


GARWOOD JOHNS PRODUCE, INC. v. ACME PRODUCE COMPANY, 
INc. PACA Docket No. 9037. Reparation of $2,529.30 with 5 
percent interest from November 1, 1962, awarded complain- 
ant against respondent in order issued May 1, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8424) 


LIGOTINO BROS. FRUIT GROWERS v. ALBERT KRANSON AND NATE 
ROSENTHAL. PACA Docket No. 8982. Reparation of $294 with 
5 percent interest from May 1, 1962, awarded complainant 
against respondent Albert Kranson, and complaint dismissed 
as to respondent Nate Rosenthal by reason of settlement, in 
order issued May 1, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8425) 


DEBRUYN MIDWEST PRODUCE CoO., INC. v. BAMA BROKERS. PACA 
Docket No. 9013. Reparation of $233.60 with 5 percent inter- 
est from November 1, 1962, awarded complainant against re- 
spondent in order issued May 8, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8426) 


DIXIE-CENTRAL PRODUCE COMPANY v. ADAMS PRODUCE Co. PACA 
Docket No. 8934. Reparation of $352.10 with 5 percent interest 
from June 1, 1962, awarded complainant against respondent in 
order issued May 8, 1963, by Thomas F. Flavin Judicial Officer. 
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(No. 8427) 


WILLIAM GRONWOLDT v. MICHAEL PASTEELNICK, INC. PACA 
Docket No. 9039. Reparation of $1,125.84 with 5 percent inter- 
est from November 1, 1962, awarded complainant against re- 
spondent in order issued May 8, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8428) 


C. H. REISNER v. BAMA BROKERS. PACA Docket No. 9010. Repa- 
ration of $1,720.29 with 5 percent interest from August 1, 
1962, awarded complainant against respondent in order issued 
May 8, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8429) 


W. T. MILLEN PRODUCE Co. v. WooDY HERRIN PRODUCE. PACA 
Docket No. 9036. Reparation of $316.10 with 5 percent interest 
from September 1, 1962, awarded complainant against respond- 
ent in order issued May 10, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8430) 


ANDRUS & ROBERTS PRODUCE COMPANY v. PAFFILE PRODUCE. 
PACA Docket No. 9044. Reparation of $1,218.75 with 5 per- 
cent interest from September 1, 1962, awarded complainant 
against respondent in order issued May 16, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8431) 


COLORADO POTATO GROWERS EXCHANGE v. PETTY PRODUCE. PACA 
Docket No. 9047. Reparation of $355 with 5 percent interest 
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from December 1, 1962, awarded complainant against respond- 
ent in order issued May, 16, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8432) 


FARMERS SUPPLY & DISTRIBUTING CO. v. TORNABANE FRUIT & 
PropucE. PACA Docket No. 9045. Reparation of $1,302.53 with 
5 percent interest from July 1, 1962, awarded complainant 
against respondent in order issued May 16, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8433) 


MEYER TOMATOES v, AVOCADO DISPATCH. PACA Docket No. 9042. 
Reparation of $3,876.25 with 5 percent interest from Novem- 
ber 1, 1962, awarded complainant against respondent in order 
issued May 16, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8434) 


OWENS FARMS v. THE KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 9040. Reparation of $2,396.28 with 5 per- 
cent interest from May 1, 1962, awarded complainant against 
respondent in order issued May 16, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8435) 


PETE PASQUINELLI v. GALLO & SONS WHOLESALE PRODUCE & 
TRUCKING COMPANY. PACA Docket No. 9055. Reparation of 
$5,900.95 with 5 percent interest from February 1, 1963, 
awarded complainant against respondent in order issued May 
16, 1963, by Thomas J. Flavin, Judicial Officer. 
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i 
al (No. 8436) 
DAKOTA CHIEF SALES Co. v. D’ANGELO CELERY HOUSE. PACA 

Docket No. 9046. Reparation of $2,285.45 with 5 percent inter- 
est from June 1, 1962, awarded complainant against respond- 
ent in order issued May 17, 1963, by Thomas J. Flavin, Judicial 
Officer. 

& 

h 

it (No. 8487) 

LS 


DEBRUYN PRODUCE CO. v. BAMA BROKERS, PACA Docket No. 
9011. Reparation of $907.92 with 5 percent interest from De- 
cember 1, 1962, awarded complainant against respondent in 
order issued May 17, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8438) 


GRIGGS LUMBER & PRODUCE Co., INC. v. SCHENCK’S FOOD PROD- 
ucts. PACA Docket No. 9043. Reparation of $400 with 5 per- 
cent interest from July 1, 1962, awarded complainant against 
respondent in order issued May 17, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8439) 


T. CARL MANGUM v. OTT BROS. PRODUCE. PACA Docket No. 
8976. Reparation of $356.70 with 5 percent interest from July 
1, 1962, awarded complainant against respondent in order is- 
sued May 22, 1963, by Thomas F. Flavin, Judicial Officer. 


(No. 8440) 


TEDDY BERTUCA COMPANY v. D. L. PIAZZA COMPANY. PACA 
Docket No. 9038. Reparation of $1,588.85 with 5 percent in- 
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terest from December 1, 1962, awarded complainant against 
respondent in order issued May 23, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8441) 


A. C. CARPENTER, INC, v. DINALLO BROTHERS CELERY Co., INC. 
PACA Docket No. 9057. Reparation of $737.50 with 5 percent 
interest from October 1, 1962, awarded complainant against 
respondent in order issued May 24, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8442) 


COMEGYS FOOD CORPORATION v. CANADA PRODUCE CO. PACA 
Docket No. 9054. Reparation of $63.36 with 5 percent interest 
from November 1, 1962, awarded complainant against respond- 


ent in order issued May 24, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 8443) 


GARWOOD JOHNS PRODUCE, INC. v. GENE HARRELL, INC. PACA 
Docket No. 9064. Reparation of $237.50 with 5 percent interest 
from July 1, 1962, awarded complainant against respondent in 
order issued May 24, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8444) 


GEORGIA-TENNESSEE PRODUCE Co., INC. v. IRVIN MaRcus. PACA 
Docket No. 8900. Reparation of $581 with 5 percent interest 
from June 1, 1962, awarded complainant against respondent in 
order issued May 24, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 
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(No. 8445) 


GROWERS MARKETING Co. v. DINALLO BROTHERS CELERY C0., INC. 
PACA Docket No. 9056. Reparation of $4,225.50 with 5 per- 
cent interest from August 1, 1962, awarded complainant 
against respondent in order issued May 24, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8446) 


EDWARD G. HIRN v. HARVEY PRICEMAN. PACA Docket No. 9066. 
Reparation of $2,666.53 with 5 percent interest from July 1, 
1962, awarded complainant against respondent in order issued 
May 24, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8447) 


HUDSON VALLEY POTATO GROWERS v. PETTY PRODUCE. PACA 
Docket No. 9062. Reparation of $275 with 5 percent interest 
from November 1, 1962, awarded complainant against respond- 
ent in order issued May 24, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 8448) 


MOJONNIER & SONS, INCORPORATED v. S & R FRUIT Co. PACA 
Docket No. 9058. Reparation of $733.01 with 5 percent interest 
from October 1, 1962, awarded complainant against respond- 
ent in order issued May 24, 1963, by Thomas J. Flavin, Judi- 

cial Officer. 


i 


(No. 8449) 


NOVA SCOTIA BLUEBERRY EXPORTERS v. MICHIGAN PIE Co. PACA 
Docket No. 9060. Reparation of $459.50 with 5 percent interest 
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from June 1, 1962, awarded complainant against respondent in 
order issued May 24, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8450) 


WESTERN FRUIT GROWERS SALES CoO. v. WOODY HERRIN PRODUCE. 
PACA Docket No. 9065. Reparation of $467.50 with 5 percent 
interest from October 1, 1962, awarded complainant against 
respondent in order issued May 24, 1968, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8451) 


MILE HI FRUIT & VEG. CO. v. POLLY’S TRADING Post. PACA 
Docket No. 9067. Reparation of $2,035.39 with 5 percent inter- 
est from December 1, 1962, awarded complainant against re- 
spondent in order issued May 27, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8452) 


LYMAN WRIGHT & SONS POTATOES v. S & R FRuIT Co. PACA 
Docket No. 9059. Reparation of $435.25 with 5 percent interest 
from January 1, 1963, awarded complainant against respond- 
ent in order issued May 27, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 
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COURT DECISIONS 


UNITED STATES OF AMERICA v, LEWES DAIRY, INC. Decided May 
10, 1963. 


UNITED STATES DISTRICT COURT 
DISTRICT OF DELAWARE 
Civil 2191 
MEMORANDUM OPINION 


LAYTON, District Judge. 


The issue before the Court is whether it has the power to stay 
enforcement of Milk Marketing Order No. 16, and, if so, whether 
it will do so in this particular case. 


Concededly, a reviewing Court has the inherent equitable 
power to stay an agency order to prevent irreparable injury in 
situations where Congress has not expressly withdrawn that 
power. Scripps-Howard Radio, Inc. v. F.C.C., 316 U.S. 4 (1942). 
To my mind, Congress has clearly and unequivocally stated in 
Section 608¢c(15)(B) of the Agricultural Adjustment Act? that 
under no circumstances can the enforcement of a milk order be 
stayed by the Court pending administrative and judicial review. 
Nothing in U. S. v. Ruzicka, 329 U.S. 287 (1946), is to the 
contrary. 


Nor can defendant find refuge in Section 10(d) of the Admin- 
istrative Procedure Act.? I do not believe that Congress, in this 
very general statute, intended to repeal the specific and elabor- 
ate scheme of procedures contained in the Agricultural Adjust- 
ment Act. See 2 Sutherland, Statutory Construction § 5204 (3rd 
ed. 1943); Bulova Watch Co. v. United States, 365 U.S. 753 
(1961). 


Moreover, assuming that I have the powers suggested by de- 
fendant, I do not believe that the facts presented call for my 
exercise thereof. Having carefully reviewed the financial data ad- 
duced at the hearing, I believe the sums owed by the defendant 
must be paid. Bearing in mind the Maryland proceedings inso- 
far as concerned Mills Dairy Products Co., the most this Court 





17 U.S.C. 608c(15) (B). 
76 U.S.C. 1009(d). 
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feels it can do for defendant is to allow it to make payments into 
the registry of the Court rather than directly to the Market Ad- 
ministrator. In order to soften the burden of raising a large sum 
of money immediately, the defendant will be permitted to pay 
$30,000 into the registry of this Court within 30 days from the 
date of this order and $10,000 on the 15th day of each month 
until its past obligations are satisfied. During this time, current 
obligations must likewise be paid into the Court. 


Let an Order be submitted in accordance with this opinion. 








